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REPORT AND RECOMMENDATIONS OF THE NEW JERSEY 

STATE COMMISSION OF INVESTIGATION (SCI) ON IMPAIRED 

AND INCOMPETENT PHYSICIANS 

Introduction 
The State Commission of Investigation 

emphasizes at the outset the fact that an over
whelming majority of New Jersey's 28,766 
licensed physicians are honorable, com petent 
and caring professionals. The SCI also acknowl
edges that New Jersey's medical licensing agen
cy, the State Board of Medical Examiners (BME), 
has a national reputation as one of the toughest 
disciplinarians of deficient physicians. Moreover, 
the Medical Society of New Jersey (MSNJ) has led 
the nation in the development of programs for 
impaired physicians. In fairness, the Commission 
notes these facts at once because it hopes that 
this report's findings and recommendations will 
lead to constructive reforms without unduly alarm
ing a public that is-as noted-well-served by 
most practitioners. 

That said, there are nonetheless problems with 
incompetent and impaired physicians in New Jer
sey, as well as in the United States as a whole. 
This report is intended to focus on the systemic 
problems of medical incompetency, to identify 
rather than quantify them and to propose effective 
corrections of them. Indeed, no one knows 
precisely how many physicians are problem phys
icians because of a lack of reliable data-but no 
one also would question the ominous threat to 
patients that such doctors pose wherever they are 
practicing. It has been variously estimated that 
between 3 and 16 percent are impaired-that is, 
unable to properly or safely practice medicine be
cause of alcoholism, other drug abuse, mental 
illness, senility or a disabling physical condition. 

A Dangerous Minority 
Drug Abuse Dominant 

As this inquiry's focus suggests, the relatively 
small percentage of physicians who are impaired 
constitutes a potentially lethal minority. And, ac
cording to the SCI's findings, the impairment 
problem most threatening to the public is 
chemical abuse. 
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Leading medical journals have estimated that as 
many as 10 percent are incompetent-that is, 
lacking suffiCient knowledge, skills or judgment to 
adequately practice medicine. 

It is important to emphasize that impaired and 
incompetent persons exist in other professions 
and occupations. This investigation has concen
trated on the medical profession because its suc
cesses and failings have a more direct and im
mediate effect on the public than other pro
fessions. 

The Commission discovered at the outset that, 
despite its deficiencies, the existing system for 
coping with incompetent and impaired physicians 
is more advanced than the programs governing 
other health care professionals in New Jersey. The 
SCI urges, therefore, that this report be utilized as 
a guide for improved procedures in the regulation 
of all health care practitioners. Wherever pOSSible, 
recommendations in this report that are appli
cable to physicians and surgeons should also be 
adopted for such other health care licensees as 
medical residents, clinical interns, podiatrists, 
chiropractors, midwives, nurse midwives, hearing 
aid dispensers, acupuncturists, dentists, 
ophthalmic dispensers and technicians, nurses, 
optometrists, orthoptists, pharmacists, physical 
therapists, psychologists and radiologic tech
nicians. Indeed, such an approach would comport 
with the Legislature's stated policy, embodied in 
N.J.S.A. 45:1-1 et seq., of encouraging uniform 
investigative, enforcement and disciplinary 
powers and procedures. 

Foreboding this view were the results of a 
1984-85 survey reported by the New England 
Journal of Medicine in September, 1986, in an 
article entitled "Psychoactive Drug Use Among 
Practicing Physicians and Medical Students." This 
report of a random sampling of 500 doctors and 



504 students revealed that 59 percent of the re
sponding doctors and 78 percent of the re
sponding students had used, or misused, drugs 
at some point. In these two groups, 10 percent of 
the physicians admitted they were currently using 
drugs at least once a month, and 3.3 percent had 
chemical dependence histories, while 5.2 percent 
of the students had been or were chemically de
pendent. The medical student responses in par
ticular led the authors of the article to conclude 
that "perhaps for the first time, appreciable 
although small proportions of persons entering 
medicine have histories of extensive drug use and 
dependence." Overall, the report concluded, the 
study demonstrated a need for more concern than 
presently exists about the risk of drug misuse in 
the medical profession. 

Dr. David I. Canavan, medical director of the 
Impaired Physicians Program (IPP) of the Medical 
Society of New Jersey (MSNJ), testified before the 
SCI that physicians were at no greater risk of im
pairment than the general populace-except for 
drug abuse. 

He estimated the impairment rate among phys
icians at 16 percent, as against 15 percent for the 
general population. He said a breakdown of im
paired physicians would indicate that 10 percent 
were alcoholics, 3 percent were otherwise 
chemically dependent and 1 percent each were 
psychotic, mentally ill or physically disabled. He 
enlarged on the problem of drug abuse during 
questioning by SCI Commissioner James R. 
Zazzali: 

COMMISSIONER ZAZZALI: As to chemical de
pendency, is it fair to say that chemical de
pendency among physicians is substantially 
higher than in the population as a whole? 

A. I would say it's higher. I have trouble with 
"substantially" higher. Let's say 2 percent of 
the general population is abusing drugs, and 
let's say physicians [are] 3 percent; that's 50 
percent more ... I think the reality is that it's 
probably maybe 50 percent or maybe 100 
percent more prevalent in the health pro
fessionals than it is in the general population. 

Canavan said his estimates represented the ex
tremes of available figures, were based on a lib
eral definition of what constitutes impairment and 
were intended to encourage early recognition of 
problems. Whatever the actual figures, the Com
mission believes that the incidence of impair-
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ments among physicians is at least as great as 
among the general population. However, because 
of the direct relationship between doctors' work 
and patients' lives and well-being, the Com
mission regards as extremely alarming the pros
pect that so many physicians may be impaired to 
some degree. 

The Commission's review of numerous case 
histories of chemically dependent physicians re
vealed particularly significant health risks for both 
doctors and patients. (Chemical dependence is a 
primary disease characterized by the compulsive 
use of mood-altering drugs, including alcohol). 
Chemically dependent physicians interacted poor
ly with patients and, of course, neglected them 
when under the influence. Mental clouding de
stroyed the professional judgment of such doc
tors, who often overdosed, incurred frequent job 
changes, suffered accidents due to intoxication, 
developed hepatitis and other diseases and some
times committed suicide. Moreover, those doctors 
who sought to reverse the plunge in careers and 
personal lives faced a long and difficult challenge. 
In too many cases, according to available records, 
they relapsed. If they abused several substances, 
persistent use of one generally prevented full re
covery. Continued close supervision and long 
term aftercare for at least several years appeared 
necessary in many cases. Total recovery generally 
resulted only after long periods of inpatient treat
ment. 

The SCI's review of case histories of medical 
impairments at the BME and IPP revealed a del
eterious impact on unsuspecting patients that can 
only be described as shocking. Although the BME 
and the medical profession have attempted to 
more adequately recognize and deal with the 
dilemma, the Commission's probe revealed that 
far more drastic reforms must be imposed in 
order to protect patients from physicians whose 
impairments have not been officially identified, 
and who thus continue in unrestricted practice as 
a public menace. 

Incompetency and Malpractice 

Incompetence and its byproduct negligence are 
specifically cited in the statutory definitions of the 
evidence upon which a medical malpractice case 
can be based or a disciplinary action can be taken 
against a medical licensee. It can be assumed, 
therefore, that any review of medical malpractice 
cases will in all likelihood reflect incompetence in 



some form, if not alone then as the result of an 
impairment or as the cause of neglect, or both. 
That medical incompetency in whatever form has 
drastically increased in New Jersey was indicated 
by a report of a special committee of the State 
Supreme Court in early 1983. This report showed 
that, although malpractice cases involving phys
ician defendants at the time represented little 
more than 1 percent of all cases filed in Superior 
Court's Law Division, that amount represented a 
growth rate about 12 percent greater than the 
growth rate for all other types of law suits. Be
tween 1983 and 1986, about 4,800 malpractice 
suits against physicians were filed. The SCI con
ducted a review of these cases at the Adminis
trative Office of the Courts. Although perhaps 20 
percent of the cases resulted in settlements or 
judgments in favor of patients, relatively few of the 
doctors involved were subjected to any kind of 
BME discipline for any reason, much less for in
competency. Indeed, a 1985 report by a New Jer
sey Insurance Department task force showed that 
of 322 BME disciplinary actions between 1980 and 
1984, only seven dealt with any form of in
competence. 

The SCI's review of the files at medical malprac-

Data Sharing Too Restrictive 
The BME's methods of identifying physician im

pairment and incompetency are inadequate, a de
ficiency for which the Board alone cannot be 
blamed. The sources from which complaints and 
other data should emanate, to provide a base for 
the BME's actions, are a hodgepodge that can be 
variously characterized as unreliable, covert, dis
sembling and even hostile. Paradoxically, these 
sources include health care professionals, hospi
tals and insurers which themselves supposedly 
require a more cooperative sharing of information 
vital to the public health and welfare. Other im
portant actual and potential sources of infor
mation about impaired or incompetent doctors 
include other doctors, law enforcement agencies, 
concerned patients, licensing authorities in other 
states, various systems of peer review and quality 
assurance, medical societies, lawyers, the New 
Jersey Department of Health and the judiciary. 
Unfortunately, the BME has not kept statistics 
concerning sources of complaints. It was, there
fore, impossible to assess their relative value as 
data accumulators or producers. It was abun
dantly clear to the SCI that most of the sources 
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tice insurance companies and at New Jersey Su
perior Court revealed startling evidence of phys
ician incompetency that has never been subjected 
to inquiry by the BME. Since many of the exam
ples cited in this report have not been exposed 
to any official or public scrutiny under the existing 
system of restricted disclosure and investigation, 
the doctors involved will be referred to 
anonymously. The SCI is, meanwhile, in the pro
cess of determining whether there are any legit
imate objections to disclosure of identities and 
underlying information to the BME under the pres
ent system. The Commission urges the attorney 
general to seek such disclosures, in court if 
necessary, on behalf of the BME. 

It should be emphasized here that the SCI's 
recommended reforms would improve the regu
latory and disciplinary authority and capabilities of 
the BME and give it and its investigative arm ac
cess to whatever information is necessary to effec
tively deal with impairment and incompetency. 
The recommendations would, of course, sharply 
increase the responsibility of the health care com
munity as a whole for coping with these problems. 

have provided far less information than they are 
capable of providing, and should provide, in the 
public interest. 

It was not surprising, therefore, to find that strik
ingly few BME actions originate as a result of re
ferrals by medical societies, peer review systems, 
hospitals or other health care facilities, physicians 
and malpractice insurers. 

Mandatory Reporting Ineffective 

A particularly significant reason for the dearth 
of problem referrals to the BME is the weakness 
of the laws that are supposed to mandate such 
reporting. It must have been obvious to the law
makers that society's interest in protecting individ
ual life and health justifies compelling members 
of the health care community to live up to their 
moral responsibility to report situations which 
pose a risk to patients. Yet this legislative intent 
has never been fulfilled. 

What laws exist are not only too limited in 
range-affecting only malpractice insurers and 
health care facilities-but, in the case of hospitals, 



rife with loopholes that permit them to avoid com
pliance with little or no risk of punishment. The 
results of hospital disciplinary proceedings were 
clouded by subterfuge as administrators and 
medical staffs contrived to control problem cases 
within a hospital or professional medical setting. 
In the case of insurance company reporting, the 
SCI found that the law permits them to withhold 
information directly indicating incompetency-in 
an excessive concern for liability-by focusing at
tention on rote reporting of voluminous, untimely 
and often meaningless paid claims. Overall, non
compliance with so-called statutory reporting 
mandates represents a truly dangerous threat to 
public safety. Not only must such laws be 
drastically strengthened but also they must be 
expanded to impose foolproof mandatory report
ing requirements on physicians themselves and 
other licensed health care individuals. 

Voluntary Official Reporting Fails 

Despite the development of strong statutory 
and judicial disclosure protections, physicians 
and other medical professionals have demon
strated a pervasive reluctance to voluntarily report 
incidents of incompetency and impairment to the 
BME. This failure to promote a voluntary reporting 
system among medical peers has been, in the 
Commission's view, a primary reason why a 
number of incompetent or impaired doctors has 
been able to continue life-threatening medical 
practice from hospital to hospital and from state 
to state. 

Ironically, the initial effort to encourage volun
tary reporting followed a formal recommendation 
in 1981 by SCI Commissioner Zazzali, then at
torney general, that legislation be enacted to re
quire all health care professionals to report im
paired and incompetent physicians to the BME. 
The Legislature rejected that proposal but did 
pass a law, N.J.S.A. 45:9-19.1, to encourage vol
untary reporting, effective in 1983. This law ex
empted from liability any person who, in good 
faith and without malice, provided information to 
the BME involving physician misconduct. The law 
was designed to complement another law, 
N.J.S.A. 2A:47A- 1, which provides that anyone 
"who falsely and maliciously and without probable 
cause makes a complaint ... of unprofessional 
conduct against a member of any [licensed] pro
fession ... shall be liable" for exemplary or 
punitive damages. 
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New Jersey's judiciary has demonstrated its 
strong support for voluntary disclosure by health 
care professionals who are concerned about the 
conduct of colleagues. A New Jersey Supreme 
Court deCision in 1986 held that a professional 
seeking disclosure of the identity of a person who 
complains about his conduct to a licensing board 
must first be able to show that the complaint was 
maliciously filed and without probable cause, that 
the investigation ended in his favor and that he 
was harmed by the complaint. Grodjesk v. 
Faghani, 104 N.J. 89, 102 (1986). Again, in March, 
1987, the justices unanimously held that reports 
to supervisors of wrongdoing by workers at state 
institutions enjoy a conditional or qualified privi
lege against defamation suits. Fees v. Trow, 105 
N.J. 330, 339 (1987). So long as the reports are 
made to someone with a "corresponding interest" 
in the information (such as another member of a 
health care team) and are not "motivated 'primar
ily' or 'chiefly' by ill will," as determined "essential
lyon notions of practicality and common sense," 
the Supreme Court appeared to encourage trial 
courts to grant summary judgments in defamation 
suits in favor of reporting defendants. 

Further reinforcement of the statutory shield for 
physicians who disclose apparent misconduct by 
colleagues came in January, 1987, from the Ap
pellate Division of Superior Court in 8ainhauer v. 
Manoukian, 215 N.J. Super. 9 (App. Div. 1987). 
The appellate panel on this occasion held that a 
"special interest" privilege protects physicians 
against defamation actions for expressing to ap
propriate officials sincere concerns about a col
league's abilities. The Court described the 
rationale for its ruling: 

Each physician within a hospital community 
has a significant and obvious interest in the 
professional qualification, skill and com
petence of every other health-care pro
fessional rendering services within that com
munity and particularly those with whom he 
or she works directly. The welfare of patients, 
the reputation of the hospital, the physician's 
own ability properly to treat and protect pa
tients, and the physician's own professional 
reputation are all implicated. Moreover, the 
public relies on the professional judgments of 
the hospital community to assure it of the 
professional skill, qualification, and com
petence of the medical staff it provides and 
to take whatever steps are appropriate to that 
end .... 



It is therefore not only the physician's self
interest but also the public's interest which 
demands that hospital staff physicians be 
free to express themselves openly and 
without fear of reprisal when matters directly 
affecting the quality of health care are in
volved. 

Indeed, we regard such expression as, at the 
least, a moral duty of each physician. In any 
event, we have no doubt that an individual 
physician's significant interest in his own 
reputation produces a lesser weight on the 
balance scale than the aggregate of the pub
lic and private interests served by encourag
ing physicians to speak out when, in their 
professional judgment, a colleague's skill and 
qualification are questionable. (215 N.J. 
Super. at 37-38). 

Despite state law and the supportive judicial 
opinions cited above, voluntary reporting by phys
icians about other physicians' professional behav
ior has seldom occurred, according to the Com
mission's inquiry. One witness said such reporting 
was "almost nonexistent" and he and others ex
plained why with candor. For example, BME Ex
ecutive Director Charles A. Janousek testified 
under questioning by SCI Deputy Director Robert 
J. Clark: 

Q. I take it that you have concluded that the level 
of voluntary reporting by peers is not ade
quate? 

A. I'd say also almost nonexistent. Being with 
the Board for ten years and seeing a possible 
increase in the level of information that the 
Board receives about impairment still does 
not in any way equate to that 10 to 15 percent 
of impaired practitioners that's out there. 
There's got to be a lot more that the Board 
doesn't know about and someone knows 
about. 

Q. Do you think the [concern about] legal re
percussions is merely a red herring, . .. in 
other words, is that the real concern? 

A. Just from being around for ten years, I just 
think there's a lot of people out there that 
know that physicians are impaired and 
choose to ignore it for whatever reason. 

Dr. Floyd J. Donahue, a BME member, 
elaborated on Janousek's testimony: 
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The biggest problem in reporting in
competence is brotherly love amongst the 
phYSicians. Three or four years ago, without 
naming names, a very prominent physician in 
the State of New Jersey was thought to be 
doing unindicated surgery.... [It]. was 
judged by his hospital staff that this was a 
fact. They were unable to discipline him and 
it took the outside ... peer review group to 
turn him in to the [BME]. It took close to five 
years to get a [disposition] by the Board to 
declare this very prominent physician to be 
incompetent. So it's hard for doctors to turn 
in other doctors because medicine is not a 
perfect system; it's an art. So for me to call 
another doctor incompetent is very difficult. 

A similar theme was sounded by Dr. Michael B. 
Grossman, vice president and former secretary of 
the BME: 

I don't think doctors fail to report [impaired 
physicians] because of the liability issue. I 
think they fail to report them because of col
legiality .... 

The voluntary reporting dilemma thus confront
ing the medical profession has other ramifica
tions. In the absence of a statute prohibiting dis
closure, phYSicians have a legal and a moral obli
gation-based on liability case law, professional 
self-interest and ethics-to report to appropriate 
authorities that a patient poses a threat to public 
health or safety. In such cases, including those in 
which a colleague is the patient, health care pro
fessionals are required to set aside their usual 
obligation to keep medical information about pa
tients confidential. For example, the American 
Medical Association (AMA) Council on Ethical and 
Judicial Affairs has stated, "The obligation to safe
guard patient confidence is subject to certain ex
ceptions, which are ethically and legally justified 
because of overriding social considerations." Cer
tainly, doctors who know about a patient problem 
that could lead to injury of an innocent third party 
could be held civilly liable for resulting harm if 
they did not tell authorities. 

Paradoxically, a form of health care reporting 
that would be appropriate is officially dis
couraged. A federal statute prohibits alcohol and 
drug abuse programs that receive federal money 
from revealing the names or other information 
about participants without a court order, even 
confidentially to authorities charged with preserv
ing the public safety. The SCI urges that this stat-



ute be amended so that when public health and 
safety are involved, timely disclosures can be per
mitted and even mandated in the case of health 
care professionals participating in such programs. 

The SCI has concluded that statutory and case 
law protections, as well as moral obligations, have 
failed to inspire physicians to report to state of
ficials the transgressions of their colleagues. Lack 
of aggressive enforcement of the weak statutory 
reporting requirements that do exist, as well as a 
tendency to look the other way-to assume that 
compliance is occurring despite evidence to the 
contrary-are other basic deficiencies. For in
stance, although Dr. Edward W. Luka, immediate 
past president of the BME, somewhat hesitantly 
endorsed mandatory reporting, his testimony at 
the SCI indicated an unwarranted willingness to 
assume that reporting laws were being obeyed. 
Under questioning by Counsel Clark and SCI 
Commissioner Paul Alongi, Luka gave these 
views: 

Impaired Physicians Program 
Development and Structure 

The SCI has found that the medical profession 
is far less reluctant to report wayward colleagues 
to state or county medical societies than to the 
BME with its statutory powers to revoke or 
suspend licenses as well as to issue them. The 
societies, which are organizations that doctors 
may join if they choose, have no licensing 
authority. Their strongest sanction is expulsion, 
which has no legal or practical effect on a phys
ician's practice. Since they serve as guardians of 
the medical profession's traditional privileges, 
they provide a repository for complaints that, 
while praiseworthy, is more self-protective than 
public health and safety warrants. 

In recent years the amount of information about 
impaired physicians coming to the attention of the 
Medical Society of New Jersey (MSNJ) has multi
plied dramatically while the flow of such infor
mation to the BME has remained negligible. This 
larger role for the MSNJ resulted from the de
velopment of its Impaired Physicians Program 
(lPP). Primarily because of this project the MSNJ 
has won national recognition for attempting to 
deal with the problem of impaired physicians (de
spite operational and policy deficiencies which will 
be reviewed later). 
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Q. Given those circumstances, the Board having 
[sufficient} resources and processes, would it 
be appropriate that there be a mandatory 
reporting law for health care professionals? 

A. I would have to study that, but I think, yes, 
in general, I would agree with that principle. 

Q. Are you satisfied right now that there is ade
quate reporting of physicians that pose a 
threat to patients by health care professionals 
and by hospitals? 

A. Well, the hospitals, we have to assume that 
they are fulfilling their legal obligation [under 
their separate reporting statute]. I think 
that-I have no experience to tell me other
wise right now. 

COMMISSIONER ALONGI: Is there anyone check
ing to see that the hospitals are following their 
legal obligations? 

A. Not that I know of, sir. 

With the official support of its national organiza
tion, the MSNJ began to develop its state program 
in 1977. By 1979, when it became operational, an 
Impaired Physicians Committee (IPC) of volunteer 
physicians was at work in three regions. By late 
1982 this committee with its part time supervision 
had been replaced by the expanded IPP Program, 
which the IPC serves in an influential advisory 
capacity. 

Dr. Canavan, a physician with nearly 30 years 
of experience in the field of chemical dependency, 
was hired by MSNJ as the full time, salaried medi
cal director of the IPP in September, 1982. The 
first in the country to become a full time IPP direc
tor, Canavan had been a volunteer with the IPC 
during its first three years. In addition to Canavan, 
the IPP employs a full time assistant director, Rev. 
Edward G. Reading. 

From the outset the program has been open to 
any medical doctor, whether or not he joined the 
MSNJ. In addition, the IPP serves osteopathic 
physicians, medical residents and medical stu
dents, as well as family members of clients. An 
occasional referral to the IPP is also made by the 
Veterinary Medical Society. 



The IPP identifies, confronts and refers for 
treatment physicians impaired by alcoholism, 
drug abuse, mental illness, senility or disabling 
injury or disease. A rehabilitative, non-punitive 
program, it is served by a network of volunteer 
physicians, IPC members, support organizations, 
treatment facilities and testing centers. 

Are Patients at Risk? 

IPP clients who are deemed to have their'im
pairments under control are allowed to prac
tice-sometimes with restrictions-while their 
progress is monitored. Patients, who in virtually all 
cases are unaware of their physicians' impairment 
histories, unwittingly face a risk that these impair
ments will manifest themselves during treatment. 
Canavan testified at the SCI about whether the 
program imperils patients: 

Q. Is it fair to ask a patient to bear the risk, no 
matter how remote, that a physician taking 
care of that patient will have a relapse? 

A. What you're saying, in a sense, is that if any 
doctor has ever abused alcohol or drugs he 
should not be allowed to practice medicine 
again because there is no way a doctor can 
go back to practice without patients bearing 
the risk that the doctor may have a relapse. 
That's a reality you have to deal with. I think 
that's an injustice to all concerned, that there 
is no other way to do it except to ask patients 
to bear that risk, and I think with a carefully 
documented program of recovery in place, 
the risk is minimal. 

See, part of the problem is that we talk about 
the risk among those physicians who have 
been identified. What we overlook is the 
tremendous risk that exists to the public 
among the physicians who have not been 
identified. I like to say when I'm going back 
to get a doctor back on the hospital staff, 
"The devil you know is not the guy you have 
to worry about, it's the devil you don't know. 
This is the guy whose problem is known to 
you now. You can set up safeguards, you can 
set up restrictions, you can set up monitoring 
and supervision which give you fairly good 
assurance that this guy is going to be safe to 
practice. You have got a significant part of 
your staff here who is currently in trouble that 
you don't know about, that are a much 
greater risk to your patients." 
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There are failures. We don't succeed with all 
of our cases, There are guys who, despite our 
efforts, don't get well. We have a limited staff 
and a lot of clients, and part of the problem 
is that when you have a lot of people to follow, 
it makes it a little bit more difficult to do the 
initial confrontations, and when you're in
volved in a lot of confrontations it's hard to 
stay on top of the people you're following. So 
there are shortcomings, but I have to say that 
with all its failu res and shortcomings, we are 
still light years ahead of where we were five 
years ago. 

As in the past, at least half of the 13 members 
of the IPC, the program's advisory group, are 
physicians with at least two years of continuing 
recovery from alcohol or drug abuse, Canavan 
explained how such recovering committee mem
bers have helped the program: 

Those people tend to be ideal committee 
members because they are much more 
knowledgeable and understanding about the 
disease and they are not deceived by the 
denial of the client. They recognize that these 
guys are caught up in their own denial. It 
takes a lot of time to do this, 

The IPP's annual budget is approximately 
$250,000. All but a third of its funding is provided 
by New Jersey's two major medical malpractice 
insurers, the Medical Inter-Insurance Exchange 
and the Princeton Insurance Company. The bal
ance comes from the MSNJ, the New Jersey So
ciety of Osteopathic Physicians and Surgeons and 
the New Jersey Veterinary Society. 

Program participation is free except for urine 
testing fees and the cost of inpatient care or detox
ification. In most cases these costs are covered 
by individual health insurance policies. (Health 
service corporations in New Jersey are required 
by law to provide coverage for the treatment of 
alcoholism). A Treatment Loan Fund-financed by 
pharmaceutical companies, other benefactors 
and an annual raffle-makes loans at 3 percent 
interest to assist participants with family ex
penses, malpractice insurance premiums and 
other costs not covered by health insurance, 
There is no government funding. 

IPP's Investigative Incapacity 

Contrary to a formal report to the BME on July 
8,1981, that the program had enlisted more than 
100 clients in the previous year and a half, 
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Canavan told the SCI that only 21 doctors had 
participated. He recalled that a lot of statements 
were made during the first months of the program 
"that were not based on reality" and that as an 
original activist, "I would challenge those 
numbers." A more reliable accounting, however, 
during Canavan's tenure as director-from Sep
tember 9, 1982 through September 7, 
1987-showed that the IPP had 383 clients, includ
ing seven veterinarians. Reviewing program re
cords, the SCI counted an additional 35 files, in
cluding some for individuals designated by the 
IPP as "not impaired" or "inadequate documenta
tion." 

The review of the IPP case files produced 
evidence that the IPP has never had the ability to 
thoroughly investigate many potential patient
threatening problems that have been brought to 
its attention. Not counted in either the SCI's or the 
IPP's tabulations were some 40 physicians who 
were identified in a so-called "prospective clients" 
folder as having been the target of one or another 
allegation of impairment or incompetence. This 
folder consisted primarily of numerous slips of 
paper with cryptic notations, dating from the pres
ent time back to the days when the IPP was a part 
time endeavor. The allegations concerning the 40 
physicians were recorded on brief phone 
messages and handwritten notes without written 
indication of IPP inquiries, if any. The complaints 
included drunkenness, overprescribing to a drug 
addict, poor judgment and performance, psy
chiatric problems, drug abuse, sexual involve
ment with patients, indiscriminate prescribing, 
discontinuance of insurance coverage because of 
adverse claims experience, senility and mis
diagnosis. 

Most Clients Are Coerced Into the IPP 

The IPP has always regarded confidentiality as 
its cornerstone. This policy is understandable 
where it is realistically believed that a physician 
volunteers for rehabilitation that he would not 
otherwise have sought except for the promise of 
confidentiality. However, the Commission has de
termined that only a small number of such phys
icians approached the IPP without outside press
ure. Indeed, the policy has served to shield from 
detection those who have failed their legal or 
moral obligations to report physicians to the BME. 
The vast majority of clients entered the program 
because of external pressures from hospitals, col
leagues, patients, law enforcement authorities or 
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other health care professionals, as Canavan testi
fied: 

Its been found that very few people go into 
treatment programs willingly. There has to be 
some sort of coerCion, and so the coercion 
is the leverage used to coerce people to go 
into treatment. Now, the good news of that is 
that the experience over the years has shown 
that enforced treatment is just as effective as 
voluntary treatment, but it has a very decided 
advantage in the sense that you can get en
forced treatment much earlier in the disease 
than vol u ntary treatment. 

Admittedly, those who become IPP clients are 
warned by the IPP that failure to abide by the 
conditions imposed by the program will result in 
a referral to the BME. Physicians entering the IPP 
are sometimes required to sign a contract that 
they understand they will be reported to the BME 
if they break its terms. Others confronted by IPP 
officials at the request of third parties may be 
referred to the BME if their impairment is con
firmed and they refuse to enter the IPP. However, 
an IPP referral to the BME must first survive a 
bureaucratic obstacle course. If the IPP's medical 
director decides that a client should be referred 
to the BME, he makes a recommendation to an 
executive subcommittee of the IPC. If this sub
committee affirms the recommendation, it is re
viewed by the Board of Trustees of the MSNJ. No 
referral occurs unless the Board of Trustees con
curs. 

A brief memorandum, dated November 1, 
1982-prior to the effective date of the reporting 
laws in 1983-summarizes in ambiguous terms 
the present working relationship between the 
BME and the IPP. The memorandum allows the 
IPP to "intervene, treat and rehabilitate impaired 
physicians in confidence, as long as the welfare 
of the public is not in real jeopardy." The 
memorandum continues, "As soon as it is ap
parent that there is real jeopardy to the public 
welfare, [a] physician should be reported to the 
[BME] for appropriate action." The ambiguities in 
this document suggest that the BME was willing 
to waive its responsibility to determine itself what 
constitutes medical jeopardy to the public. 

Regardless of the reporting obligations of the 
IPP, many of the sources of referrals to the IPP 
have obvious legal or moral obligations to report 
suspected impairments to the BME. Their de
cision to report exclusively to the IPP not only 



represents a flagrant violation of the law in certain 
instances, but also ignores their duty to give the 
BME an opportunity to officially decide whether 
any threat to patient care exists. 

The IPP's statistics obscure the fact that major 
sources of referrals have independent obligations 
to report to the BME. A September, 1986, com
parison of SCI and IPP breakdowns of referral 
sources for IPP participants-based on each or
ganization's own count and categorization of the 
same group of files-is revealing. As demon
strated by the chart below, IPP statistics lump 
referrals from doctors, other professional cOl
leagues and hospitals into a single category, "Col
leagues/Hospitals". This obscures the fact that a 
substantial number of referrals-73 by the SCI's 
reckoning-came from hospitals, which have a 
statutory obligation to report physician dis
ciplinary actions to the BME. 

SCI IPP 

Hospitals 73 
Doctors 65 Colleagues/ 
Other Prof. Colleagues 17 Hospitals 

155 171 

Family/Friends 47 40 
Self Referral 41 61 
All Other Referrals 130 66 

373 338 

The confidentiality which the IPP promises thus 
serves only to exacerbate the failure of these hos
pitals to live up to their statutory reporting man
date. Current IPP statistics do not even list a cat
egory for hospitals. 

BME's Waiver of Authority 

Both the BME and the IPP belatedly concede 
that the ambiguous 1982 working relationship 
memorandum should be revised to reflect the im
pact of the 1983 reporting laws, particularly with 
respect to misdirected hospital referrals. The 1982 
protocols also require clarification to prevent 
further misuse of the confidentiality policy by IPP 
to obscure its obligation to inform the BME of 
potentially life-threatening problems that come to 
its attention. Former BME President Luka testified 
that "the relationship between the [BME] and the 
[IPP] is a very loose relationship." He revealed 
that in mid-January, 1987, the Board had asked 
its executive committee to draft a new and more 
comprehensive agreement with the IPP. Luka said 
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that Canavan's program "has had a lot of leeway 
in making certain judgments. I think some of those 
judgments should be made by the Board" rather 
than by the IPP. Luka also testified during his 
appearance at the SCI: 

COMMISSIONER ALONGI: Do you see some area 
of compromise [regarding mandated report
ing of incompetency or impairment by the 
IPP]? 

A. Yes, and I think we are looking into that. 

COMMISSIONER ALONGI: What is it you're 
specifically looking into? 

A. We want to try to establish [with the IPP] what 
we consider are criteria for jeopardy. There 
[are now] no criteria. They decide whether 
the doctor is jeopardizing the patients. We 
don't have established criteria for what that 
means. We would like to try to establish some 
criteria, some actual measurement of criteria 
that would say that if this guy does this, even 
though he is under [the IPP], we want to know 
about it, but we haven't established those 
criteria. 

COMMISSIONER ALONGI: Is there going to be in 
your discussions anything regarding time for 
reporting? 

A. Yes. 

COMMISSIONER ALONGI: Because it appears 
from the exam pies we have heard so far that 
[the IPP is] allowed to linger over a large 
period of time without anything really being 
done. 

A. Yes. Again, it's a matter of what their attitude 
is on when the public is in jeopardy, and I 
think it's very important. Time is a factor here, 
a very important factor. 

The BM E's Grossman testified about other defi
ciencies in the BME-IPP relationship as a result 
of the BME's abdication of authority in the 1982 
memo: 

... I have worked fairly closely with the [IPP], 
[and] I think as a Board we are entitled to 
know the magnitude of the problem, and I 
don't think we do because of the [IPP's] lack 
of need to report to us what is going on. I 
would like to see the IPP report to us all of 
the physicians that they have in their program 
in an anonymous fashion. I don't want to 
know the county he practices in, I don't want 
to know his name, I don't want to know his 



address, I don't want to know his initials, I just 
want to know that we have 10 obstetricians, 
14 anesthesiologists and the ENT guys all in 
rehab going to AA, going to Narcotics 
Anonymous, and we are having this many 
urines generated by this many doctors, that's 
alii want to know. I don't need more than that, 
and I want to see where the problem is going 
and I don't have that now. And I want an 
interface with the [IPP] so that if [the IPP] 
say[s] to me "one of our docs had a positive 
urine but we think it's a lab error, we are 
going to hang onto him for another three 
months and keep an eye on him," that's fine 
to me, but I would like to know that. I feel we 
have responsibility [as] the Board, and we 
abdicated a bit too much to the [IPP]. I don't 
want it all back, but I want to hear what is 
going on. 

Grossman elaborated on his views as to an ap
propriate relationship between the BME and the 
IPP: 

Q. You believe that the [BME] should not know 
the name of every physician in the [IPP]? 

A. I don't think the program can work if we do. 

Q. Would that be because it would discourage 
referrals? 

A. Dramatically. 

Q. Why do you say dramatically? 

A. Because I don't think physicians or families 
who are going to take their impaired phys
ician colleague or family member to the [IPP] 
will have the confidence in our ability to stay 
out of it if we know the name of the person. 

Q. Is the IPP regarded as an official substitute 
for the [BM E]; that is, is there a feeling in the 
medical community that if you report some
thing to the IPP, you need not report it to the 
[BME]? 

A. I suspect there is that feeling, yes. 

Q. Why do you suspect that? 

A. Because I see it happening. 

Public Safety Is Not IPP's Top Priority 

The IPP has failed, on occasion, to properly 
balance the need to ensure the public's safety with 

10 

its desire to restore the careers of impaired phys
icians. 

The Commission found several instances in 
which the IPP failed to adequately investigate in
formation concerning questionable activities by 
potentially impaired physicians. Sometimes when 
the IPP did make inquiries, it allowed too much 
time to elapse before tracking down additional 
information. It also failed to contact people with 
detailed, firsthand evidential knowledge. It would 
often wait excessive periods, for example, for "ad
ditional documentation" to arrive that would in
dicate whether threats to patients were actual, 
potential or nonexistent. 

In one case still listed as an "open file," a county 
medical society reported to the IPP that the office 
assistant of an allegedly senile specialist in 
internal medicine, #01 (throughout this report 
physicians in the IPP will be referred to by 
numbers), became concerned about her liability 
for the physician's treatment of patients. 
Canavan's August 9, 1985, note in the file states, 
"Main concern was absence of sterile technique 
and reuse of needles on more than one patient 
without sterilization." Canavan confirmed that the 
IPP's inquiries about #01 did not extend beyond 
a couple of physicians who supposedly had infor
mation. The office assistant, a key witness, was 
not contacted and no inspection or review of #01's 
practice was conducted. Canavan testified: 

The only thing we had was the one allegation 
from the nurse. At that particular point in time 
we felt we had inadequate information to 
move on it, and it's really what I would con
sider an open file .... I did not confront that 
physician. I made an effort, a diligent effort, 
to speak to the two physicians [indicated by 
the county medical society to have precise 
information] and neither one felt that they had 
any evidence that this guy was impaired. 

Well certainly it would help us in these situ
ations if we had the ability to investigate these 
more thoroughly and document some of the 
evidence. I think part of our problem is be
cause of the constraints of time that when we 
have something like this where the infor
mation is marginal, that it doesn't take priority 
over the more acute problems that we deal 
with. 



Brain Surgery Had To Be Corrected 

In another case, #02, a neurosurgeon, was re
ferred to the IPP by a physician concerned about 
his colleague's excessive drinking. After a meet
ing with Canavan on June 30, 1983, #02 began 
attending support group meetings but stopped 
attending the meetings in September. The IPP 
received a report on October 1, 1983, that another 
surgeon had to substitute for #02 to perform an 
operation because administrators at the hospital 
were concerned about #02's ability to do the case. 

On December 16, 1983, the husband of one of 
this same physician's patients inquired why brain 
surgery performed on his wife had to be redone. 
The husband, whose business brought him into 
close contact with hospital personnel, reported to 
the IPP that he had learned that one hospital 
would not allow #02 to operate because of his 
alcoholism and inability to attend to his patients. 
The husband stated that one of his wife's new 
surgeons at the hospital where #02 does do oper
ations commented to the husband, "I thought 
there were only six of us that were aware of the 
problem." 

Subsequently the doctor insisted to the IPP's 
Canavan that he had his drinking under control 
and refused to resume attending support group 
meetings. Canavan at one pOint made a note that 
certainly would have terrified any of the doctor's 
prospective brain surgery patients could they 
have read it: "Intervene, if any incident, with vigor
ous [treatment] plan." [Emphasis added]. Finally, 
on September 22, 1986, a physician telephoned 
Canavan to express concern about #02 "for sev
eral reasons": 

1) Not writing discharge Rx for CDS; 2) 
Drinking heavily at hospital social functions; 
3) Takes residents out to dinner [and] drinks 
heavily [and] does not eat; 4) Seems "hung 
over" in A.M. in OR [operating room]; 5) Fre
quent AOB [alcohol on breath] in A.M. in OR; 
6) Recently "totalled" his car-this is the 3rd 
time he has totalled a car; 7) Currently the 
[Neurosurgery] Division is reviewing one of 
his cases. 

That was the last entry in the IPP files on #02. 
Canavan testified about this case at the SCI: 

He just absolutely refuses to accept the 
diagnosis, and we don't have, you know, ir
refutable proof. We have lots of reason to 
suspect that he's having problems with al-
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cohol. I don't know that the [BME] is in a 
position to get better evidence. Maybe they 
are, I don't know. Certainly it would be nice 
to be able to have some way of investigating 
the facts and really documenting them so you 
could do that. Now, whether they have the 
power and we, similarly, to do that ourselves 
or whether leaning on the Board would be the 
appropriate way, I'm not certain. 

Chief Surgeon Had the "Shakes"? 

In another example, on September 8, 1983, a 
physician telephoned to report that hospital per
sonnel had complained that the hospital's chief 
surgeon, #03, had appeared on occasion with al
cohol on his breath and had "the shakes." 
Canavan on September 16, 1983, met with the 
hospital's administrative and medical executives. 
Among the issues discussed was the allegation 
that #03, who was chairman of the Admission 
Committee, had appeared drunk during crisis ad
mission situations and was "rarely in the emerg
ency room without alcohol on the breath." It was 
noted that there were no formal complaints; it was 
alleged the operating room nursing supervisor 
"may be protecting him." In addition, it was noted 
that #03 was extremely well liked and was a 
"founding father" of the hospital. 

The I PP did not discuss the case with potentially 
knowledgeable nurses or with a physician who 
had testified abo~t #03's alleged drunkenness 
during a suit against the hospital for alleged dis
criminatory termination. Some months later, on 
June 25, 1984, Canavan received an anonymous 
call from a person purporting to be a phYSician 
on the hospital's staff that #03 "is an active al
coholic who needs to be confronted regarding his 
disease." However, the hospital's president in
sisted that #03 had not been a problem and that 
the assistant administrator for nursing had "no 
evidence of any deterioration" in the doctor's con
duct. 

A year later the hospital's president called 
Canavan to report two incidents. On November 
15, 1985, when a trauma case appeared in the 
emergency room while #03 was on call, a phys
ician noted #03's "flushed face/thick tongue/early 
staggering which improved over two hours;" al
legedly #03's partner nonetheless "approved his 
ability to operate." The hospital president said he 
asked #03 not to drink when on duty. In the sec
ond incident, on November 19, 1985, #03 alleged-



Iy appeared in the emergency room with alcohol 
on his breath. According to a note in his file, 
Canavan merely advised the hospital president "to 
continue documentation of incidents." 

IPP Probing Inadequate 

The obvious conclusion in the above cases is 
that, lacking the resources and inclination, the IPP 
failed to pursue inquiries to necessary limits. Had 
the allegation that a physician had used unsterile 
syringes been substantiated, the case would have 
been of paramount importance to public health 
and safety. In the other cases, thorough inquiries 
should have been made of all of the health care 
professionals with whom targeted physicians 
came into contact. In these instances, the IPP 
demonstrated how shockingly ill-equipped and 
disinclined it was to conduct the kind of ag
gressive probing necessary to protect the public. 

As a private organization, the IPP's access to 
information available to official sources, such as 
the BME and Federal Drug Enforcement Adminis
tration, is limited. It lacks subpoena power and the 
authority to conduct inspections. Moreover, the 
IPP has tended to back away from confrontations 
when physicians hire attorneys. 

IPP Criticizes BME 

As partial justification of its reluctance to report 
even difficult cases to the BME, IPP officials 
sought to characterize the BME as inadequate. 
Under questioning by Commissioner Zazzali, IPP 
Director Canavan elaborated on this issue: 

COMMISSIONER ZAZZALI: How often do you 
think to yourself what am I going to do and 
did I do the right thing if Doctor X slips with 
a scalpel and loses a patient three months 
from now, and had he had his license lifted 
or suspended maybe that death would have 
been avoided? I know that's a tough question, 
but does that occur to you? 

A. I worry about it. But there is another side of 
the coin, and that is that I have been involved 
in cases where we have reported people to 
the State Board and no action has taken 
place for two years, and I can give you a very 
classic example. 

I was involved with a doctor ... alcoholic. He 
appeared in the hospital on several oc
casions with alcohol on his breath. I had been 
called by the chief of staff that they wanted 
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action taken, so we went up and confronted 
this doctor, and he absolutely denied his 
problem. He refused to cooperate, and I said 
to the chief of staff you have no choice but 
to report this case to the State Board. 

Now, this is now January, 1987, okay. My 
initial involvement with this physician was in 
January of '86 .... 

They did report him to the Board but they did 
not suspend his privileges [at the hospital]. 
Late in the summer there was another 
episode where he again came into the in
tensive care unit under the influence of al
cohol. There were some questions about in
appropriate management of a case. Some
body came in and took over the case. The 
patient was all right, and at that point we 
reconfronted him and got him to go into treat
ment on the basis that his staff privileges 
would be taken away if he did not go. He went 
into treatment, and he has been home from 
treatment. He is in follow-up this week, and 
last Friday I got a letter from the Board asking 
what I know about this case. 

Now, this is a year after he was reported to 
the Board. So, you know, you can say do I 
have concerns about maybe three months 
later that this guy is going to slip with a 
scalpel, and I'm saying sure, but I know that 
even when we report him, nothing may hap
pen for a year or two, and I don't know why 
the bureaucracy of the Board moves so slow
ly. 

COMMISSIONER ZAZZALI: Do you think they are 
understaffed? 

A. I can't answer that question, but I find that ... 
we have had occasions that we felt were real 
problems that we referred to the Board and 
nothing has happened for several months. 
That's standard operating procedure. 

DEPUTY DIRECTOR CLARK: ... In light of the fact 
that the Board has [certain] powers, would it 
be desirable to enlist them in certain cases 
of documentation? 

A. I think that if there was a way for the Board 
and the [IPP] to work cooperatively together 
that there certainly could be real advantages. 
I think if that working together meant that the 
State Board had immediate access to every 
bit of information that we had, that that would 



defeat the confidentiality that we have in 
terms of attracting clients to us. There would 
have to be a way to work together but at the 
same time get away from the concept that 
there is an automatic disciplinary involve
ment in that action. 

Certainly, we could use assistance in 
documenting who is impaired if we could use 
it in such a way that we didn't ... jeopardize 
our appeal to the physicians that we were 
indeed a therapeutic alternative to dis
ciplinary action. If it became apparent that we 
were married to the Board in some way, I 
think we would have problems in terms of 
reporting. 

"Conspiracy of Silence" 

IPP officials have aggressively sought to en
courage referrals by talking at medical society and 
hospital staff meetings and by publishing articles 
in medical journals. The only problem with this 
public relations campaign. is that it has swept a 
number of impaired physicians into the IPP who 
should have been referred to the BM E pursuant 
to statutory and moral reporting requirements for 
hospitals and doctors. 

There is an irresponsible tendency on the part 
of hospitals and health care professionals to allow 
the IPP to determine whether official complaints 
should be made to the BME. The BME is often 
unfairly regarded as a punitive organization to be 
avoided by those interested primarily in the re
habilitation of an impaired physician rather than 
as a partner in the appropriate supervision of such 
a physician's practice. The IPP's Canavan testified 
about this situation: 

Q. If there were stringent reporting laws requir
ing that hospitals report, that insurance com
panies report, that colleagues report phys
icians and other health care professionals, 
would not those strict reporting require
ments, assuming they were enforced and 
abided by, identify and bring into some kind 
of oversight the physicians who might other
wise be voluntary self-referrals? 

A. In the ideal world that might happen, in the 
real world it does not, and the reason is that 
colleagues in states where those laws exist 
do not report. They just don't do it. They don't 
want to put the guy's career in jeopardy by 
reporting .... 
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Q. Do you believe that there is a so-called con
spiracy of silence? 

A. Absolutely, absolutely, but the conspiracy of 
silence isn't so much not reporting people to 
the disciplinary authorities; the conspiracy of 
silence is people being afraid to report [to] 
anybody, even to us. People are afraid to 
report to us, a therapeutic program, because 
of a fear of the anger or the hostility, ... the 
fear of loss of friendship, fear of suit for libel 
or slander. There are all sorts of phantom 
doubts there. 

COMMISSIONER ZAZZALI: Who are the con
spirators? And I don't mean to throw 
brickbats. 

A. Anybody is a conspirator who knows of a 
problem. The person having a problem is a 
conspirator, we call them conspirators; the 
hospital nurses can be conspirators. Nurses 
are more liable to report doctors than other 
doctors are. Colleagues are conspirators 
when they know a guy has a problem and 
they cover up for [him]. Anybody who knows 
somebody is in trouble and knows a guy 
needs help and is unwilling to report it is a 
conspirator in that sense. 

The SCI discovered a conspicuous example of 
the conspiracy of silence involving physicians, 
hospital administrators, a PSRO (professional 
standards review organization), the IPP and even 
a member of the BME. The case involved a hospi
tal staff cardiologist, #04. The hospital's chief ex
ecutive officer testified that the hospital's appeal 
to retain offiCial designation and funding as a 
cardiac diagnostic and surgical center was being 
threatened by a PSRO finding that #04 had per
formed unwarranted diagnostic surgery. 

What the hospital CEO did not know at the time, 
September, 1983, was that two years earlier #04 
had been suspended twice from the hospital staff 
(his appointment had remained provisional) and 
he had been warned that he faced automatic dis
missal. Despite this admonition, #04 had still been 
retained on staff after he was reprimanded for an 
incident in 1981, in which he conducted an un
authorized treadmill test on another doctor's pa
tient knowing that the patient had undergone cor
onary bypass surgery eight days earlier. 

The hospital CEO, testifying further about the 
case at the SCI, said he had never seen a 
memorandum, dated May 2,1983, from the hospi-



tal's chief of cardiology complaining about #04's 
sexual exhibitionism and warning of "serious dis
ciplinary action." After confronting #04-and re
ceiving denials-about his alleged professional 
misconduct, including the sexual exhibitionism 
issue, the CEO conducted his own investigation. 
He requested two registered nurses and a tech
nician to report on #04's activities in writing. Their 
reports revealed an appalling litany of sexual in
dignities inflicted on anesthetized patients and 
sexual exhibitionism distracting other health care 
personnel involved in crucial tasks. 

The written allegations against #04 included his 
exposing himself in the cardiac catheterization fa
cility, occasions in which he squeezed bloody 
gauze over anesthetized patient's genitalia prior to 
propping up the penis and asking others to look 
at it, interposing an anesthetized patient's penis 
under a nurse's hand when she was about to apply 
pressure to a puncture site in the groin, slapping 
a patient's genitals to induce a cough, and oc
casions when his wife could not rouse him to re
spond to calls from the hospital concerning pa
tient care. Several other incidents prompted con
cern about possible substance abuse by #04. 

Under questioning by SCI Counsel Clark, the 
CEO described how unusual it had been at his 
particular hospital for such allegations against a 
physician to be reduced to writing: 

Q. Was this unusual . .. for a nurse to reduce 
a complaint like this against a doctor to writ
ing? 

A. Absolutely. 

Q. What makes you say that it was unusual? 

A. [The hospital] did not, prior to my arrival 
there, have incident reporting. Physicians 
handled their own business, and ancillary 
people, including nurses, did not make re
ports relative to any physician'S practice .... 
The nurses and the technician that were in
volved were frightened to put anything in writ
ing. It was generally frowned upon to put a 
report like this together. 

Q. Frowned upon by the

A. By the medical staff. 

Q. Did any members of the medical statt com
municate with you concerning their dis
pleasure at this type of documentation? 
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A. Not in the case of [04]. 

Q. In other cases have they? 

A. Absolutely. 

Q. What was your position in the face of such 
criticism? 

A. That documentation of that sort had to be 
made; you have to practice medicine in the 
20th Centu ry; and that if there is a wrong
doing by a doctor, it doesn't mean that there 
has to be punitive action; that there can be 
corrective action to make sure it doesn't hap
pen again. 

The CEO also testified that he contacted a rep
resentative of the BME (he could not recall the 
identity) and "outlined the details of the problem." 
He was referred to Canavan at the IPP. The CEO 
testified that he had been contemplating a tem
porary suspension of #04 but changed his mind. 
He described why: 

A. The [IPP] program that was introduced to us 
by Dr. Canavan I think set a different moral 
tone for the rest of us who wanted to take 
action against [04]. It appeared to all of us at 
the time that this would be a first step, that 
if [04] was what we all thought he was and 
we gave him enough rope after this, he was 
only going to take it and hang himself any
way, but we would be less than decent human 
beings if we didn't accept this first available 
choice. Dr. Canavan led us to believe that he 
was authorized to step in in these matters. 

Q. Authorized by the fBMEJ? 

A. Absolutely .... 

Q. What did Dr. Canavan represent to you . .. 
as the obligation of the flPPJ should f04J not 
show signs of rehabilitation? 

A. I am left with the impression that he rep
resented that there would be an automatic 
reporting to the [BME] should this have gone 
awry. 

Q. Did you feel that in dealing with Dr. Canavan 
and the flPPJ you were dealing with an of
ficial/y authorized arm of the fBMEJ? 

A. Yes. 

Q. Is that what Dr. Canavan represented to you? 



A. Yes. 

Q. Is that what he represented in the seminar in 
describing the role of the [IPP]? 

A. Yes. 

Q. Was that in so many words or was that an 
impression that you gathered from some of 
the substance of his conversation? 

A. My memory tells me that it was indicated 
through years of negotiating with the [BME] 
that they have recognized the New Jersey 
Medical Society's need to have an intermedi
ary, and he was that intermediary. 

Q. At this time, was the medical staff urging you 
to suspend [04] or were you being urged to 
find some alternative short of suspension? 

A. Suspension. 

Q. So, in effect, Dr. Canavan was persuading the 
medical staff hierarchy at the hospital as well 
as yourself? 

A. That's right. The role of Introducing the third 
party, a therapist, into this equation didn't 
occur to any of us until David Canavan came 
along .... 

"Threatened" With BME Referral 

The CEO testified that in a confrontation with 
#04, Canavan persuaded the physician to sign an 
agreement to enter a rehabilitation program 
outlined by the IPP. The CEO described how 
Canavan persuaded #04 to attend weekly thera
peutic sessions "for one full year:" 

[Dr. Canavan] did tell [04] in a very threaten
ing way, and I think it was probably the main 
reason [04] signed the agreement, that if he 
didn't sign the agreement, that he would 
clearly have no peace with the [BME]. He 
threw out three reasons. He said the [BME] 
doesn't excuse murder, doesn't excuse 
substance abuse, and they don't excuse sex
ual misconduct. He said, "And Dr. Albano 
[the late former president of the BME] will 
take your license, rip it up and, at a minimum, 
you won't be allowed to go back down there 
[to get it back] for five years, and then you 
will have to come in on bended knee to get 
this license back." That's practically ver
batim. 
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A memorandum of understanding signed by 
#04 on January 4, 1984, stipulated that failure to 
continue in treatment with a mutually agreeable 
therapist "will be grounds for immediate dismissal 
from the Medical Staff ... with appropriate report
ing to other medical bodies [BME]." The therapist 
was to submit monthly reports of "continuing par
ticipation in treatment" to the IPP and, through the 
IPP, to the president of the hospital's medical 
staff. 

From then on, however, #04's "rehabilitation" 
was marked by confusing misinterpretations of 
the memorandum of understanding, by dif
ferences of opinion between #04 and his desig
nated monitors, by wilful violations by him of 
subsequent peer review requirements imposed to 
protect patients, by haphazard filing by the phys
ician's therapist of so-called progress reports that 
failed to even discuss progress, as well as by 
inappropriate advice at critical times by Canavan 
to the hospital. 

The hospital CEO testified about his increasing 
concerns with #04's professional performance. 
For example: 

There were times when he signed out for cov
erage to a physician that didn't agree to cover 
for him. There were many times he claimed 
that we didn't contact him, and generally he 
would tell that to the patients, and many times 
he would chart things like that as well. 

Moreover, recalled the CEO, there were reports 
that #04 had prescribed unwarranted medication. 
In another incident other doctors had cancelled a 
pre-surgery cardiac catheterization that #04 had 
scheduled because the patient was so close to 
death an operation could not have been per
formed. 

By 1985 the hospital, which never received any 
progress reports, no longer was being notified 
about #04's actual attendance at the therapy 
sessions, even though the physician was still in 
active practice at the institution. The attendance 
reports ceased because #04 believed he had 
completed his commitment to a year of therapy. 
No one who knew of the particulars of the case 
appeared to know what #04's status as a practi
tioner was, including Canavan. On March 11, 
1985, the latter, according to a copy of the letter 
in Canavan's files, requested the therapist to sub
mit an "evaluation of the need for continued treat
ment." Although Canavan pointed out that the 



treatment had been arranged "to avoid an embar
rassing and possibly disastrous public dis
ciplinary procedure," the therapist merely replied 
that the treatment contract did not call for such 
an evaluation but that he would provide it if the 
client agreed to it. That permission was not forth
coming until December, 1985. 

On December 17, 1985, the therapist wrote to 
the CEO that at the time of #04's final visit on that 
date, "I could not observe the presence of a psy
chiatric condition that might jeopardize his pro
fessional practice." By then, although there were 
no further reports of sexual incidents within the 
hospital, there was no specific determination by 
the therapist that #04's sexual exhibitionism had 
ceased. The CEO explained in his SCI testimony 
that he did not press that issue with the BME 
because: 

We were under the assumption that we made 
the election to use a therapeutic alternative 
as introduced to us by the [IPP], and we were 
under the impression that our rights to take 
any further action with regard to these speci
fic improprieties were now waived. 

Despite the therapist's supportive statement on 
#04's behalf on December 17, 1985, to the hospi
tal, Canavan's files revealed a copy of a letter 
Canavan wrote to the CEO on that same date 
suggesting that the CEO take punitive action 
against #04: 

I think at the present time that it is perfectly 
appropriate for you, in your role as Chief Ex
ecutive Officer at [the hospital], to call [04] in 
to see you and tell him that unless there is 
a report from his psychiatrist about his suit
ability to continue in practice that you will 
have to take action to suspend his privileges 
pending action of the Medical Board and the 
Board of Trustees. 

During his appearance at the SCI, the CEO said 
he could not find such a letter in the hospital file. 
In any event, despite not receiving what he con
sidered to be adequate assurances regarding 
#04's ability to continue an active hospital prac
tice, the CEO did not report the situation to the 
BME. 

Canavan testified at the SCI that he did not 
consider it to be his responsibility to report to the 
BME: 

I spoke to the psychiatrist and tried to get him 
to send reports. He continued to refuse and 
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at that point the [CEO] said, "What do we 
dO?" And I said, "Tell the doctor if we don't 
get the reports, we're going to take dis
ciplinary action." He didn't give reports, and 
that was the end of the case. Now, what I'm 
saying is that shortly after that, I can't tell you 
exactly how soon, [the CEO] left that hospital 
and became the [CEO] at [another], so I lost 
my contact [as to] what was going on there. 
But it was my understanding as my role as 
advisor to the hospital in that case I told them 
precisely what should be done. We can argue 
I should report it myself. I didn't feel at the 
time, given the circumstances, that that was 
my responsibility. 

Evidence of Incompetence Hushed Up 

Despite #04's obvious threat to patients, the 
CEO testified that none of the physicians who 
were indicating his "inappropriate" conduct ever 
recommended that the BME be notified. Indeed, 
the CEO did speak to the BME's Edward Luka on 
several occasions about the case (Luka was on 
the CEO's hospital staff and was president of the 
BME at the time of one of the discussions) but said 
that Luka insisted that the talks be classified as 
personal and unofficial: 

Q. What did you understand an unofficial call to 
be? 

A. It means he was giving me personal advice 
and it was not a matter of public record. 

Q. And that the fBME] would not learn of the 
discussion that you had concerning f04]? 

A. That's correct. 

The CEO testified that he would have welcomed 
the BME's scrutiny because he knew at the time 
the PSRO's and the hospital's peer review of the 
doctor had become "weak-kneed" and that Dr. 
Luka's "unofficial" suggestion for an "independent 
review" of the doctor's cases had also failed be
cause no one would agree to conduct it. At one 
point in his testimony, the CEO said that Dr. Luka 
"was made aware of everything." 

BME's Luka Tells A Different Story 

The BME's Luka testified to a somewhat dif
ferent recollection of the events concerning #04. 
He contended he had never been involved in any 
monitoring of #04, that he had heard about allega
tions of sexual misconduct from another physician 



about a doctor "at one of the hospitals I'm as
sociated with," and that "there was an error in 
judgment in not letting the BME know about this." 
Luka, who was BME president at the time of his 
appearance at the SCI, testified in part: 

Q. And you still don't know his name? 

A. I think I know who it is. I mean, I really-no 
one ever mentioned his name to me. There 
are only about four people in that particular 
hospital who do that work. He is a cardiac 
surgeon .... That case certainly should have 
been reported to the [BME] very early on 
once he failed to comply originally [with the 
therapist reporting requested]. I mean, my 
information, just from hearing about it in the 
hospital, was that the doctor denied the ac
cusation .... Certainly if it causes an abuse 
to the patient, it has to be stopped .... 
[A]busing the patient sexually, obviously, is 
[reason for a doctor to lose his license]. To 
the best of my knowledge, . . . there was a 
question whether this was really true or not. 
The hospital wanted him to be evaluated, and 
that's all I heard about it, and apparently he 
is still practicing, so I assume that the evalu
ation went through and nothing was wrong. 
I did not know the full extent of that story. 

Q. Do you feel it would be appropriate that the 
fBME] be given an opportunity to review the 
psychiatrist's reports? 

A. Absolutely. 

Q. And that would be the appropriate organiza
tion to make the determination one way or 
another? 

A. I think there was an error in judgment in not 
letting the [BME] know about this when there 
was no original report from the psy
chiatrist. ... I think it's been compounded by 
the failure of this thing to be carried on to its 
appropriate investigation ... 

By early 1986, according to the CEO's testi
mony, the case of #04 had become so notorious 
that "he became a household name in the phys
icians' locker rooms" in two counties, that there 
was "professional concern that he was still practic
ing at the hospital," and that he had an "image" 
that other doctors "did not want to be associated 
with." 
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Since so many of #04's colleagues knew about 
his professional and personality problems and 
their potential to endanger the health and dignity 
of patients, it is egregious that to this day the BME, 
as an official body, has never been made officially 
aware of the allegations in this case for a thorough 
investigation. 

The case history detailed above was one of doz
ens of examples available to the SCI of the failure 
on the part of various components of the medical 
profession to heed statutory or moral responsi
bility to report patient-threatening doctors to the 
BME. However, a review here of one other case 
should convince any reasonable reader that a 
drastic reform of the reporting process is essential 
to sharply reduce, if not eliminate, the horrible 
risks that impaired or otherwise incompetent 
physicians confront innocent patients. The follow
ing example of a disturbing situation widely known 
within the medical community-except the 
BME-concerned an obstetrician-gynecologist, 
#05. 

In June, 1983, a physician who had hired #05 
as an associate (and fired him within a year) wrote 
to the AMA, with copies to the MSNJ and the 
county medical society: 

I now have definitive evidence that [05] is an 
uncloseted transvestite and a 
sadomasochist, who has inflicted pain upon 
my patients in the course of their medical 
care. I have numerous patients who are will
ing to sign affidavits to that effect. In addition, 
I have been in touch with a woman writer who 
has done a study on his sexual deviancy for 
a book that she is writing. She has informed 
me that the individual is a pathological liar 
and is potentially dangerous to other people. 
I would like advice as far as what to do next 
to protect people from him. 

The complaining physician also told the IPP that 
#05 had allegedly refused appropriate medication 
to patients in labor, thus allowing them to need
lessly suffer. Without attempting to substantiate 
the complainant's information, Canavan wrote to 
the judicial committee of the county medical so
ciety on July 8, 1983: 

This case was discussed in detail by the Ex
ecutive Subcommittee of the [IPP], a Commit
tee which includes two practicing psy
chiatrists as members. It was the opinion of 
the Committee members that the issue of 
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transvestism is not amenable to psy
chotherapy and that the charges of 
sadomasochism in these cases needs to be 
positively substantiated before any action 
can be taken. If, indeed, these charges are 
substantiated, then the appropriate forum for 
the management of this case would be the 
Judicial Committee of your Society or the 
[BME]. 

This matter has yet to be reported to the BME 
by any of the knowledgeable parties. Thus, there 
has been no official inquiry by the only agency 
capable of investigating all aspects of #05's prac
tice and protecting the public should the miscon
duct be proven. 

Official Oversight of Rehabilitation Needed 

It seems obvious to the Commission that the 
BME, with expanded resources including a medi
cal director to expedite priority cases, should be 
the initial, and only, clearinghouse for all infor
mation concerning impaired and incompetent 
physicians in New Jersey. The system should not 
tolerate or encourage any hospital, insurance 
company or health care professional to seek inter
vention elsewhere-as with the I PP, for example. 
Even those physicians who are true "self-refer
rals" (seeking assistance on their own or at the 
urging of family or friends who do not have an 
official reporting obligation) should participate in 
rehabilitation programs under BM E oversight but 
divorced from punitive aspects. The BME should 
insure that such programs report to the BME 
those physician-clients who, having initially re
quested help, fail to abide by its requirements or 
who, despite completed participation, still pose a 
threat to their patients. 

Only under certain conditions requiring a high 
rehabilitation priority would Canavan endorse a 
mandate that physicians report impaired col
leagues to the BME: 

Q. If there was a reporting requirement that 
physicians had to report problems that they 
had encountered with other physicians, 
would you have to abide by such a require
ment being a physician in the State of New 
Jersey? 

A. Sure, absolutely. 

Q. What would that do to your program? 

A. Torpedo it. 

18 

Q. If there was a system worked out where, 
number one, there was adequate protection 
against liability for reporting, and number 
two, there was a system in which the official 
bodies had an adequate rehabilitation sys
tem, would you have less of a problem with 
[such a] reporting system? 

A. I think that if it were clearly promulgated to 
the health professionals that reporting was 
not automatic discipline, but opened up the 
therapeutic option as the first step, that there 
would be a lot less resistance to people being 
reported. If you had immunity, if you had it 
clearly understood and well-publicized that 
the first approach would be an effort to try 
and rehabilitate physicians who were ident
ified and keep them in practice, that would 
open the door. 

Canavan elaborated on the tension between the 
BME's statutory obligation to protect the public 
and the IPP's goal of restoring wayward phys
icians and their careers: 

Q. Are you afraid, with this view that the Board 
is too punitive, that during these educational 
meetings and seminars where you're publi
cizing the IPP you may be giving people the 
impression that the last place they would 
want to go to is the Board? 

A. If I do that, I certainly don't do that deliberate
ly, but there have been articles published in 
journals ... that categorize ... the toughest 
[boards], and New Jersey is always right up 
at the top. So it's not that I'm out there trying 
to discredit the Board. I'm trying to recognize 
reality to begin with, that the New Jersey 
Board takes its responsibility very seriously 
and tends to be very tough .... 

The BME is regarded by many in the medical 
profession as overly disciplinary, partly because 
it has no official rehabilitation mechanism of its 
own. This does not mean, however, that the Board 
has not proven willing-as Canavan himself con
ceded-to accommodate reasonable rehabili
tation goals for impaired or incompetent phys
icians consistent with the public safety. Former 
BM E President Luka testified on this issue under 
questioning by the SCI's Clark: 

Q. Now, the [BME] has in the past made de
terminations that people with chemical de
pendency who can demonstrate that they 



have control of those dependencies should 
be allowed to continue to practice? 

A. If they are either supervised and under con
ditions. Every case is different and every case 
may require different forms of supervision. 

Q. Should the fBME] be the agency which 
makes those determinations? 

A. Yes, and that's not outlined .... 

Q. In many cases it goes the other way. The 
fBME] finds that there is a physician with an 
impairment and as part of their solution to the 
problem they refer the physician to the IPP; 
is that right? 

A. Exactly, yes, but we have them monitored in 
a certain way. We have certain demands ... 
in the rehabilitation process. 

Q. When you say in general the IPP is respon
sive to the requests of the Board, you're really 
referring to those situations? 

A. Yes, absolutely. Those that we don't know 
about, obviously, we can't follow. 

The BME of course understands that New Jer
sey's public policy recognizes alcoholism and 
drug addiction as diseases. Nonetheless, it must, 
and does, "discipline" those chemically impaired 
physicians that come to its attention to protect the 
public. Compassion toward professionals with ill
nesses should not extend to the point of lowering 
barriers that protect public health. The BME's pri
mary concern, and the IPP's as well, must be the 
protection of the public interest and maintenance 
of public confidence in the capabilities of phys
icians. The BME must be satisfied that any pro
gram developed in conjunction with the IPP or 
otherwise will promise both the avoidance of pub
lic injury and rehabilitation. 

Lawyers Subject to Stricter Discipline 

The New Jersey Supreme Court, in its regu
lation of lawyers, has recognized that the diseases 
of drug addiction and alcoholism are not necess
arily defects in character. Nonetheless, the Court 
has held that an addicted or alcoholic attorney 
who misappropriates client funds must be dis
barred, not merely suspended, even if he arrested 
the disease, reorganized his life and made full 
restitution. The Court recently indicated, in Matter 
of Hein, 104 N.J. 297, 304 (1986), that it might alter 
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this severe stance if an adequately controlled re
habilitation program were devised to assure that 
dependency would not again intrude adversely on 
the attorney's conduct. Indeed, a State Bar Com
mittee on Drug and Alcohol Abuse is presently 
investigating mechanisms for such a rehabilitation 
program. 

Although the Supreme Court also recently de
cided that a public reprimand was sufficient in 
cases involving a single purchase of cocaine 
where the offending attorneys' conduct had no 
impact upon their clients, in Matter of McLaughlin, 
105 N.J. 457, 462 (1987), it nonetheless noted that 
similar conduct in the future would ordinarily call 
for license suspension. In the case of an addicted 
attorney guilty of a single episode of drug distribu
tion, not for gain or profit and unrelated to the 
practice of law, the Court deemed a one-year 
suspension appropriate, provided the attorney 
could prove that he had remained drug and al
cohol free during the suspension period. Matter 
of Kinnear, 105 N.J. 391, 396, (1987). 

As in the regulation of attorneys, the primary 
concern of those who regulate physicians should 
be their ability to foster confidence that a phys
ician will properly serve those members of the 
public who seek his services as a state-certified 
licensee. 

In the case of impaired physicians, the BME 
admittedly relies heavily on monitoring by the IPP 
because that program is "the only game in town," 
as then BME President Luka testified: 

We have no facilities to rehabilitate phys
icians. As a matter of fact, the state does not 
even provide adequate retraining for in
competent physicians, and I have met with 
the president of the medical school here, with 
the deans of the three medical schools to 
advocate a policy where they would retrain 
physicians that we feel need retraining, and 
under the bureaucratic process so far-it's 
been two years and so far nothing has hap
pened. Yes, we need a lot of things where I 
think there are deficiencies in our system, 
and I think we are working on it. ... We have 
maybe 9 or 12 doctors like this a year, and 
the medical school doesn't feel it's necessary 
to do it. It costs them money, but that's not 
the point. They are here to do that. We had 
a dispute about that. They accepted the con
cept and they are looking into it, and they 
have been looking into it for two years. 



Senile Doctor Remained Eligible to Practice 

In at least one case the lack of coordination 
between the IPP and the BME resulted in an ob
viously senile dermatologist, #06, obtaining rel
icensure by renewal after the IPP had persuaded 
him to resign due to senility. 

A medical malpractice insurance company re
ported to the IPP on January 31, 1984, that #06 
was "potentially impaired." The IPP did not con
front him until the following November. When he 
did agree to tests, they were postponed until after 
the Christmas holidays. On February 6, 1985, the 
IPP received a psychologist's report that #06 
"should be encouraged to retire immediately." At 
this point his cooperation ceased and his lawyer 
requested new tests. On June 28, 1985, the Ex
ecutive Subcommittee of the IPP agreed to defer 
a referral to the BME until another series of tests 
could be conducted. These tests produced similar 
results, and #06 sent a letter to the BME on August 
12 indicating his intention to retire. Without under
standing the underlying cause for this decision, 
the BME staff did not flag his file for special atten
tion. Meanwhile, in the course of the routine com
puterized mailing of biennial renewal applications 
prior to BME receiving his letter of retirement, #06 
received a renewal form, filled it out and was listed 
as a current licensee through 1987. 

Canavan testified that "the Board knew [the IPP 
was] involved in this case and [that] it was at our 
direction that [06] retire." There was no proof in 
the BME files, however, to indicate that that fact 
was clearly conveyed to "the BME. The BME 
placed an "inactive" designation next to #06's 
name on the list of licensed physicians. However, 
it did not request that he surrender his license or 
take any steps to insure that he was not continuing 
to practice. 

"An Error in Judgment" 

The degree to which the IPP concentrates on 
rescuing the careers of fallen physicians at the 
potentially deadly expense of patient safety is par
ticularly demonstrated by the program's mother
irig reaction to uncooperative clients. Far too 
many impaired participants who should be re
ported to the BME for disciplinary action because 
they cannot or refuse to complete therapy are, 
instead, often permitted to resume their practices, 
including surgery and other perilous tasks, while 
still chemically addicted or otherwise incompe
tent. The IPP's Canavan not only has withheld 
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notice to the BME of certain client relapses, but 
he also delayed reports of actual or prospective 
failures while giving such clients more time to ef
fect a professional comeback no matter what the 
risk to patients they continue to treat. Too often, 
when it does go to the BME, the IPP reports inac
curately and incompletely, in order to serve its 
own special interest. 

One such case involved a staff anestheSiologist, 
#07, who managed to continue an active career 
for more than seven years despite hospitalization 
for drug dependency and depression for two 
months in 1977 and for a month in 1979, as well 
as his voluntary surrender of federal and state 
narcotics registrations in 1982. One of the rela
tively few cases to reach the BME directly, that 
agency in June, 1983, referred it to the IPP be
cause of #07's unjustified personal use of drugs. 
The BME required that the IPP client's psy
chotherapist submit quarterly reports to it con
cerning the doctor's therapy results. Although the 
submission of reports was haphazard and nothing 
of an updating nature came from Canavan, the 
BME exercised no active oversight of this case. 

When #07 began to fail as an IPP client, 
Canavan did not report this regression either to 
the client's hospital or to the BME. #07 often did 
not keep appointments to give urine specimens. 
His attendance at therapy meetings was sporadic. 
From time to time he drank to excess. His quar
terly reports were being submitted as much as two 
months late. Meanwhile, not all health care pro
fessionals involved in operations with him were 
formally alerted to his addiction. Also, no special 
steps were taken to determine what addictive 
anesthetics he would be using, to account for 
them, or to assess whether they could escape 
detection in the IPP urine tests. During the fall of 
1984, #07's behavior worsened. He was unable to 
account for drugs he ordered, particularly Fen
tanyl, a powerful narcotic used in anesthesia. He 
ordered more Fentanyl than any other 
anesthesiologist at the hospital, including some 
withdrawn from the hospital pharmacy in the 
name of a fictitious patient. When this information 
accumulated in late November, the hospital presi
dent demanded a surprise urine test, only to be 
informed that ordinary urinalysis could not detect 
the presence of Fentanyl. Nonetheless, a confron
tation was arranged for December 6, 1984. De
spite the obvious risks to patients, #07 was allow
ed to work on the morning of the scheduled con
frontation, although the chief anesthesiologist was 



advised to pay close attention. Fatefully, following 
one surgical procedure and prior to another, a 
nurse reported that #07 had taken a syringe of 
Fentanyl to the men's room. The chief 
anesthesiologist entered the men's room and, by 
standing on the toilet adjacent to the stall oc
cupied by #07, observed him injecting himself. He 
was brought to the confrontation early and ad
mitted his continuing addictive use of Fentanyl. 

No one formally notified the BME of #OTs re
lapse. Instead of receiving a suspension, he was 
granted a medical leave of absence and 
shepherded that same day by Canavan to a re
habilitation center in Georgia. Under questioning 
at the SCI, the hospital's president tried to explain 
the failure to notify the BME: 

Q. Was the leave of absence suggested by Dr. 
Canavan? 

A. It may have been. I don't recall necessarily. 
It was the expeditious thing to do at the time 
and it made sense for getting him out of the 
institution. 

Q. Were you aware, at that time, of a law requir
ing that disciplinary proceedings by hospitals 
be reported to the [BMEJ? 

A. I am aware of that law. Whether it struck me 
that morning or not, it surely struck me 
later .... 

Q. And did you submit a report to the [BMEJ? 

A. No, I did not. 

Q. Why did you not? 

A. Because it was my understanding that the 
[IPP] was their agent with regard to [07] and 
would report all of the incidents, including his 
obvious admission to a drug inpatient facility; 
therefore, that was fulfilling my obligation of 
reporting. The other part of the law is that if 
we take his privileges away at the institution 
board level, then I would be required to sub
mit a report to the [BME] at that time .... 

Q. Did Dr. Canavan indicate that he would report 
this incident to the [BMEJ? 

A. I was definitely under the understanding that 
after [07] was admitted, that that report went 
to the [BME] as part of his progress, particu
larly this significant event that he no longer 
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was a part of the program that we had 
outlined ... and I. just assumed that 
[Canavan] was going to report that, sure .... 
Dr. Canavan made me aware by telephone at 
some later date that he was in big trouble with 
the [BM E] for not having reported [OTs] ad
mission .... 

Q. Were you aware that [07'sJ therapist had, 
after this incident, submitted a favorable re
port on [07J to the [BMEJ? 

A. Not until it was read to me a week or so ago 
by [SCI Special] Agent [Richard] Hutchinson. 

Canavan thus failed to live up to the IPP's obli
gation to report accurately to the BM E regarding 
a transgressing physician being monitored on 
behalf of the BME. Further, he sought to hide 
#OTs status from the BME. 

The BME learned the truth about #OTs situation 
only when Charles Janousek, the agency's ex
ecutive director, received an anonymous tele
phone call in February, 1985, that #07 was still 
using Fentanyl and that this drug was hard to 
detect in urine screenings. This prompted 
Janousek to send a letter asking the IPP psy
chotherapist for his impression regarding the val
idity of the statements made by the anonymous 
caller. Canavan quickly responded in a letter to 
Janousek, dated February 28, 1985, which finally 
set forth the facts of #OTs regressions. 

Canavan testified before the SCI about his 
"error injudgment" in personally ordering a false 
report to the BME concerning #OTs relapse: 

I have to take full responsibility [for] this one. 
That was an error in judgment on my part in 
that case, and I have to also take responsi
bility for the psychiatrist making that state
ment, okay, because I asked him to and I'm 
admitting that freely here. 

Now, in a sense we felt that we had protected 
the public by getting this guy out of the oper
ating room, putting him on the plane to long 
term treatment where he ended up staying 
for about six or seven months. I made an 
error in deciding not to notify the Board. The 
error was compounded when the psychiatrist 
told me, "hey, I've got to send a quarterly 
report, what do I do?" And I directed him to 
write a letter simply saying [the doctor] is 
continuing to cooperate with his treatment, 
and he did that because I requested, so in 
that sense I'm responsible for that. 



I su bseq uently notified the Board when it be
came apparent the Board had called [the 
psychiatrist] to ask about that letter .... [I] 
was subsequently called before the Board in 
a disciplinary proceeding of my own, and was 
censured for this and advised to cease and 
desist from trying to cover people up, and 
since that time have studiously avoided any
thing of that sort. 

It is clear to the Commission that the 
IPP-which the BME continues to allow to monitor 
impaired physicians .on its behalf-all too fre
quently perceives that its role is to protect way
ward doctors from what it regards as overzealous 
discipline. Too often, when IPP representatives 
anticipate that the BME will take a strict stance 
against a client, their communication with the 
BME is deceptive. Canavan's letter on February 
28, 1985, to the BME, while admitting #07's trans
gressions, was misleading about this client's true 
situation, saying that his problem "is under com
plete control and ... there is no current risk to 
patient care." 

In reality, there was at that time almost no hope 
that #07 could be rehabilitated. When he returned 
from Georgia in July of 1985, he regressed im
mediately. In August, a drug abuse clinic director 
reported that his attitude was worse "than some 
of the street addicts." In October, his support 
group sponsor reported that it would be a mistake 
to reactivate #07's license because "he's not doing 
well at all." 

Despite these warnings and #07's continued re
calcitrance, the IPP supported a restrictive resto
ration of his license. The BME, however, reacting 
as though it had recognized yet another IPP de
ception, revoked #07's license on November 26, 
1985, saying it would not consider reapplication 
until June, 1986, at the earliest and urging him to 
consider a different type of practice. (On Decem
ber 29, 1986, the BME restored #07's license on 
condition that he practice only as a house phys
ician in a halfway program, with no access to 
drugs). 

IPP Often Misled BME 

Another example of the BME being misled by 
the IPP involved an emergency room phySiCian, 
#08, with a long history of drug and alcohol abuse. 
His probationary licensure was being monitored 
by the IPP and the probation was to expire in 
December, 1984. 
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In May, 1984, a member of the IPP's Impaired 
Physicians Committee reported that #08 had re
lapsed and used drugs while employed full time 
on emergency room duty. In August, #08's live-in 
girlfriend confirmed his drug use and confided 
that he had experienced problems at work and 
with an impaired memory. After a confrontation on 
August 23, 1984, when he admitted to Canavan 
the continued use of Stadol (a drug not then de
tectable by urine tests) and alcohol, #08 was enrol
led as an outpatient at a rehabilitation center. In 
December, 1984, IPP Assistant Director Reading 
noted that the rehabilitation center called to report 
that #08 "was going to become 'too honest' and 
tell BME about his most recent relapse." Read
ing's note continued: "When I saw [08] this eve
ning I made sure he wouldn't do that. .. " Another 
report to the IPP in January, 1985, indicated that 
#08 "has not been in since 8-31-84." 

Since the BME probation had ended, mean
while, the BME's Executive Director Janousek 
asked the IPP on January 14, 1985, for a final 
report. Canavan's reply suggested that his ad
mitted lack of candor in the case of #07 was more 
than a momentary aberration. He reported to 
Janousek untruthfully that #08 "remains alcohol 
and drug free" and that "I am pleased with his 
recovery and am happy to know that his proba
tionary status is terminated." As Canavan testified 
at the SCI: 

Okay. There's, obviously, some problem 
there. It's not my style to deceive, and I freely 
admitted that in the case of [07] where I had 
the psychiatrist cover up for him. I don't know 
why this happened ... 

By misdirecting certain wayward colleagues to 
the IPP instead of the BME, the medical establish
ment ensured that when the BME developed an 
independent concern about a physician, it would 
lack complete information to guide its judgment. 
An example concerned #09, a family practitioner 
at a state institution, which agreed in September, 
1985, that he could be sent for treatment for al
coholism through the IPP in lieu of suspension. 
Although #09 entered outpatient treatment, the 
IPP's Canavan noted in December, 1985, his dis
atisfaction with #09's lack of attendance at therapy 
sessions. 

Meanwhile, #09 had come to the attention of the 
BME after a patient alleged that she became ill 
while participating in a diet program sold by a diet 
center to which #09 provided medical advice for 



an hourly wage. He was called before a BM E com
mittee for failing to respond to six written inquiries 
from the Board about the patient's complaint. 
Before #09's scheduled BME appearance in Feb
ruary, 1986, the IPP demonstrated a continuing 
practice of deception with respect to the BME, 
according to Canavan's own office notation: 

Call from [09]. Appearing at SBME exec com 
today re incident involving [patient] he saw at 
diet center and his failure to respond to 
SBME request for information on case. Ad
vised him to avoid issue of alcoholism. Plead 
unusual problems/judgmental error/failure 
to appreciate seriousness. Apologize and as
sure future compliance with SBME requests. 

Canavan essentially told the SCI that he had 
advised #09 to "answer honestly and candidly the 
questions you are asked, but I would not volunteer 
information about the alcoholism." Apparently as 
a result of such advice, #09 "explained" to the 
BME committee that marital and money problems 
had diverted his attention from his 
responsibilities. He was not asked about al
coholism and he did not volunteer that he had an 
alcohol problem. The BME, presumably, did not 
become aware of his impairment. 

Without having the benefit of complete infor
mation, the BME simply issued him a private letter 
of admonishment on April 9, 1986, for ignoring its 
communications (the patient's complaint having 
been resolved by the diet center with a refund). 
Ironically, #09 has from December, 1985, through 
the last entry in his IPP file on September 27, 
1986, failed to attend group meetings called for 
by his IPP rehabilitation program. 

The IPP's lack of candor also extended to re
ports to the BME concerning doctors whose prob
lems had already come to the BME's attention. For 
example, #10, a resident in internal medicine at 
a hospital, had entered the IPP after being con
fronted by the U.S. Drug Enforcement Adminis
tration about his use of fictitious prescriptions to 
feed his drug addiction. On July 17, 1985, the 
IPP's Assistant Director Reading appeared at the 
BME and related the IPP's support for #10. Three 
months later Canavan wrote to #10 complaining 
that "you have failed to keep a single appointment 
for your scheduled urine monitoring" and warning 
that "I shall have no choice but to notify the [BME] 
that you have ceased to cooperate ... " In a mail
gram on September 30, 1985, Canavan again ad-
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monished #10 even more harshly about his 
"cessation in all activities of our program." 

Canavan's IPP did not convey its problems with 
#10 to the BME. Indeed, it apparently gave the 
BME a false picture of a recovered client because 
BME filed the following consent order on Septem
ber 30, 1985: 

Representatives of the [IPP] in [NJ] support 
[10]'s contention that he is now well on the 
road toward rehabilitation and intends to 
maintain his current program of personal re
covery .... The Board has given careful con
sideration to the efforts at rehabilitation dem
onstrated by [10], and will therefore assess 
no penalty for his improper conduct while he 
was functioning in this State under the unwar
ranted protection of the exemption from 
licensure [as a resident in a certain hospital 
setting]. 

In another case of IPP deception, the BME had 
allowed #11, a drug-addicted phYSician, to partici
pate in a residency program under IPP super
vision with a restored conditional license. #11 had 
been convicted of manslaughter after attempting 
to hide the body of a friend to whom he had ad
ministered an overdose of drugs and had served 
a prison sentence. 

Canavan wrote to #11 in February, 1986, saying 
that his "level of cooperation, on a scale of 1 to 
10, strikes me as being about a minus 4," but one 
week later he misrepresented to the BME that the 
doctor "continues to cooperate with the IPP, de
spite the fact that he is currently employed outSide 
the field of medicine." Even in the face of con
tinued noncompliance the IPP perSisted in giving 
false favorable reports to the BME. Eventually, the 
BME permitted #11 to practice in an institution 
"under direct supervision of [the] institution direc
tor for one year." Again Canavan tried at the SCI 
to justify the practice of IPP's lying to the BME: 

Q. . .. I wonder whether [the BMEJ would want 
a protocol that would say they should have 
the same picture of the individual that you 
have. 

A. Well, you know, that would be nice, except I 
don't know how we could do that within the 
constraints of the time we have to do this job. 
We have 338 doctors in the program that I'm 
supposed to be on top of. I spend a great deal 
of my time chasing around the state trying to 



pick up five or six doctors in a day to be on 
top of them, and I don't know how I can do 
this and have the time to go back and give 
the Board an in-depth understanding of each 
individual as I have. I don't know if there are 
enough hours in the day to do this. 

The Commission believes that the IPP needs no 
more resources to tell the BME the truth than it 
utilizes to tell the BME a partial truth or an outright 
falsehood. 

Coworkers Not Alerted 

The SCI uncovered evidence that the IPP failed 
to alert sufficient people in an impaired phys
ician's working environment so they could ade
quately monitor and evaluate him. Canavan's SCI 
testimony on this issue suggested that saving a 
doctor's career was his sole objective. 

Q. Now, when the IPP is monitoring an impaired 
physician, is it standard practice to notify all 
of the places where the client works and all 
of the people with whom he works of the 
impairment? 

A. No, no .... [Ilf a physician is cooperating in 
our program and is doing well, we don't notify 
anybody that he is in the program .... 

Q. Now, recognizing your limited resources and 
the fact that urine monitoring and the like is 
not infallible, doesn't this leave a substantial 
gap if the people who are in daily contact with 
the impaired physician are unaware of the 
impairment and then are unable to know that 
there is a place that they can go if they see 
something that is suspicious activity? 

A. I would say it's an imperfect system, but by 
far it's the best we have got. ... One of the 
problems you deal with is that, despite the 
increasing enlightenment that alcohol and 
drug abuse are treatable illnesses, there is 
still a lot of ignorance on the part of people 
who should know about these diseases. 

Q. Even in the health care community? 

A. Absolutely. There is a lot of bias .... So we 
are concerned when we know that there is 
ignorance and bias out there about jeop
ardizing people's ability to get back into the 
community if people who are not under
standing and not sympathetic are going to 
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make those decisions, but we don't like to stir 
up things like that. 

Public Safety Again Ignored 

The Commission believes that it is better to 
have informed supervisors and coworkers, even 
if that involves some risk to a physician's career, 
than it is to have ignorant supervisors and co
workers and tolerate a risk to the lives and health 
of the public. 

This view has been strongly reinforced by the 
IPP's inept role in the case of #12, a doctor with 
a record of drug convictions in three states, in
cluding New Jersey. For more than five years the 
IPP promoted this individual's ability to practice 
despite periodic relapses and continued law
breaking. The IPP's (and IPC's) association with 
#12 began in 1981 when the doctor, having 
changed his specialty from anesthesiology to fam
ily practice during supervision for drug impair
ment, was authorized by the BME to serve in a 
hospital residency program while on probation 
after a drug conviction. 

In January, 1982, as the hospital assured the 
judge who had placed #12 on probation that all 
was well, he was involved in a scheme that eventu
ally enabled him to obtain at least 808 drug doses 
from 22 physicians on the hospital's staff. His re
lapse was finally discovered by the hospital in 
March and he was discharged to a rehabilitation 
program. Subsequently, after a period of family 
practice at a Connecticut hospital, and then a re
turn to New Jersey as a licensed plumber (he 
submitted a licensure application form on which 
he denied his drug convictions), he asked the 
BME in 1983 to restore his physician's 
license-with the assistance of the IPP's Canavan. 
The BME finally granted #12 a conditional license, 
one condition being that his "drug screening 
counselor" submit quarterly reports. The BME re
ceived good conduct assurances on #12's behalf 
in July, 1985, from a rehabilitation supervisor who 
nonetheless cautioned that "wherever he might 
work as a physician I would hope that his col
leagues would be well aware of his difficulties with 
addiction and supportive of his efforts to remain 
drug-free." 

Nonetheless, by the fall and winter of 1985, #12 
had clearly relapsed. He utilized nonexistent fed
eral registration numbers to obtain drugs from the 
facility where he was employed at the time (he was 
ultimately convicted and imprisoned) and at one 



point consumed so much of a liquid substance 
while on emergency room duty that he was unable 
to work. Paradoxically, #12 had applied for a re
newal of his federal authority to prescribe con
trolled substances and the IPP's Canavan went to 
Washington on November 15, 1985, to testify at 
a hearing in support of his application. While #12 
was back in New Jersey succumbing again to his 
addiction, Canavan-unaware of his client's latest 
relapse-was telling the Washington hearing how 
effective rehabilitation could best protect the pub
lic from wayward doctors: 

I constantly fight a battle in New Jersey with 
the State Board that discipline is not as effec
tive as rehabilitation, and that you will protect 
the public welfare more effectively by re
habilitating impaired doctors than by 
suspending their license for six months or 
fining them $2,500 or making them take an 
idiot course in South Jersey that they make 
them take-don't quote that, okay. That the 
way to get them well is to put them into an 
effective rehabilitation program. 

Imperfect Urine Monitoring 

Urinalysis has long been the primary method of 
testing for drug use, or misuse. Because of the 
devious schemes addicts will concoct to hide their 
chemical dependency, urine testing procedures 
are constantly being refined and expanded to 
promote the accuracy of test results. The IPP gen
erally relies on an inexpensive urine screen, not 
unlike a home pregnancy test, and charges clients 
a $10 fee to cover costs. (More complicated and 
reliable tests can cost up to $300). The urine col
lection necessary for testing must be closely 
monitored to prevent faking and switching of 
specimens that would hide a subject's relapse. To 
its credit, the IPP has attempted to impose effec
tive controls over its collection system. It relies on 
cooperating physicians on its IPC to monitor col
lection and on the professionally respected East
ern Laboratories in New York for sample testing. 
This facility can be relied upon for near-foolproof 
processing-such as freezing the urine for two 
confirmatory analyses of positive results, provid
ing 24-hour notification of positives, auditing of 
false positives, testing for the newer test-elusive 
"designer drugs" and testing for a wider variety 
(about 14 compounds) of mood-altering drugs. 

Since IPP's Canavan testified at the SCI that 
about half of his program's clients are being sub-
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jected to testing under this system, one can only 
assume that some chemically addicted clients 
who are not so thoroughly assessed-given their 
status as physicians with protective privileges and 
easy official access to drugs-are escaping detec
tion, and are resuming active, but life-threatening, 
practices. One flagrant example of how the IPP 
failed to screen out a drug abuser concerned #13, 
a specialist in internal medicine, who managed to 
continue in active hospital practice for almost two 
years while he outwitted required periodic urine 
screening under the inattentive "guidance" of 
Canavan and his staff. The following chronology 
suggests how the IPP's drug screening 
procedures can go dangerously awry. 

In December, 1984, after his father reported 
him, #13 was placed by the IPP on twice-weekly 
urine screening. In April, 1985, after his father and 
his wife reported that he was "timing" his drug 
abuse so it would not be revealed by urine tests, 
#13 admitted manipulating the testing procedure, 
"because," according to IPP Assistant Director 
Reading, "he didn't like it." The IPP merely warned 
him that if there were more violations, he would 
be reported to the BME or assigned to inpatient 
care. Contrary to his family's suggestion that he 
be continued on twice-weekly urine tests for at 
least two years, a much less stringent weekly 
screening was ordered in November, 1985. On 
June 6, 1986, despite reports that #13 had been 
"somewhat erratic, hostile with patients and coun
seling staff" at his hospital and "not seen much" 
at support group meetings, the IPP placed him on 
an 18-month program of urine monitoring every 
two weeks. This schedule next was drastically re
duced by Canavan to one test per month for a 
three-year period, effective in November, 1986. By 
then, however, reports of poor cooperation in the 
program had multiplied to such an extent that the 
IPP was finally forced to adopt a more disciplinary 
approach to #13. Indeed, Assistant Director Read
ing caught him in a lie about a drug test specimen. 
Also IPP learned via hospital nurses that #13 took 
disposable syringes from medication carts twice 
in October, 1986. The same incident had occurred 
six months earlier but the nurses said nothing at 
that time "because he was a doctor." When 
Canavan related these and other inCidents to #13 
during a belated confrontation in November, 1986, 
the doctor admitted his relapses and agreed to 
inpatient treatment. 

Ironically, up until the point where #13's drug 
abusing behavior became too obvious to ignore, 



the IPP was gradually making it easier for him to 
circumvent urine monitoring by providing greater 
intervals between tests. Once again, the IPP 
focused on a doctor's career rather than on the 
elimination of risk to patients. 

The Commission believes that certain general 
observations about drug testing should be noted 
here. Experts agree that faulty laboratory 
procedures or equipment and sloppy work by ill
trained technicians can easily lead to erroneous 
results. A reliable procedure requires supervised 
specimen production, careful labeling of the 
specimen samples, measures to avoid taint by 
other specimens, a rigorous "chain of custody" 
that closely tracks the specimen from the time it 
is produced through the completion of the 
analytical process, and retention of a sufficient 
amount of the specimen for confirmatory tests in 
the event of a positive reaction. Urine screens 
should be conducted randomly to ensure that a 
chronic drug user does not avoid detection by 
abstaining prior to testing or diluting the urine by 
overhydration. Ominously, a booming cottage in
dustry of suppliers of bogus urine samples, rang
ing from powdered material to small, sealed pack
ages that can be carried in a pocket or a purse, 
stands prepared to assist an intransigent phys
ician to deceive the system. Add to that concern 
the physician's ready familiarity with laboratory 
processes and access to high tech devices, and 
the need for utmost vigilance is apparent. 

Any New Jersey urine monitoring program, 
whether under the auspices of the BME or the IPP, 
or both, will have to impose the strictest measures 
possible to insure that specimens are authentic 
and that test results are reliable. The IPP has in
stituted a number of safeguards (which have fre
quently been bypassed) but its program of urine 
monitoring has never been extensively reviewed 
by the BME. The BME certainly should not allow 
the IPP to monitor physicians for drug abuse while 
also permitting them to continue in practice 
without first conducting a comprehensive study of 
methods that will guarantee reliability and without 
also requiring the IPP's adherence to established 
standards. 

Switching Jurisdictions To Avoid Disclosure 

The IPP has not been consistently diligent in 
notifyi ng other states, other hospitals or other pro
grams when impaired physicians relocated from 
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one jurisdiction to another. Following are exam
ples of its highly inappropriate lack of attention to 
this problem. 

#14 was identified to Canavan in November, 
1984, by his chief medical officer not only as a 
"heavy user" but also as the "local supplier" of 
drugs to certain other hospital staffers. In Decem
ber, Canavan noted that #14 had denied the al
legations when confronted by a colleague. In Feb
ruary, 1985, Canavan himself confronted #14 with 
what evidence he could gather, and #14, admitting 
only to occasional personal use of cocaine, 
agreed to submit to random monthly urine testing 
until July, 1985, "to demonstrate his drug-free 
status," #14's New Jersey residency was sched
uled to conclude in June, however, and he 
planned to work for the U.S. Public Health Service 
in another state. Canavan therefore decided to 
terminate further investigation in light of this doc
tor's test agreement. Despite the fact that the 
substance abuse center collecting urine samples 
for testing told Canavan that #14 had last been 
seen on May 14,1985, Canavan noted in June that 
#14 had complied with his agreement and advised 
him merely to contact the IPP if he returned to 
New Jersey. Canavan took no steps to contact his 
IPP counterparts in the state where #14 went to 
practice. The Commission believes as a result, 
that there is a substantial likelihood that #14 has 
"slipped through the cracks" of effective rehabili
tation and licensure controls and constitutes a 
perilous risk to patients. 

Again, officials at five hospitals reported to 
Canavan in mid-1985 that #15, a physiatrist, had 
engaged in bizarre behavior associated with a 
psychiatric malady. It was reported that he had 
rambling, embarrassing conversations, incidents 
of weeping, inappropriate laughter and screaming 
at therapists, and illusions that his car was wired 
to a bomb after he had been cited for numerous 
parking infractions. At least one hospital had not 
renewed his contract (although keeping his 
clinical privileges intact) without reporting this ac
tion to the BME. With the IPP's knowledge, #15 
saw a psychologist once every two weeks until 
January, 1986, when he relocated his practice to 
another state. Again Canavan did not notify his 
counterparts in the other state that they might 
wish to monitor #15's progress. The Commission 
is concerned that yet another potentially impaired 
practitioner has slipped through interstate cracks 
in New Jersey's regulatory system. 



Reporting By Other Health Care Professionals 

Persons in allied health care professions are 
often in a position to observe signs of incompeten
cy or impairment. Pharmacists, nurses and a 
multitude of specialized practitioners who are not 
physicians should, because of their frequent con
tacts with physicians, be able to provide early 
warnings of objectionable behavior. 

A regulation, N.J.A.C. 13:37-1.4, of the State 
Board of Nursing, effective in December, 1985, 
requires nurses to report to the Board all viol
ations of the Nurse Practice Act or of any regu
lation of the Board. The Board publishes a leaflet, 
"Guidelines for Reporting Unlawful Activities by 
Licensed Nurses." Such mandatory reporting fails 
to extend, however, to the conduct of physicians 
and other health care professionals who may be 
recognized by nurses as incompetent or impaired. 

The inappropriate writing of prescriptions is, by 
far, the most common violation charged against 
physicians, accounting for about half of all actions 
taken by state licensing boards. These are serious 
matters, involving not only excessive or unnecess
ary prescribing of drugs to patients but also un
lawful distribution to addicts and abuse by phys
icians whose drug dependency adversely affects 
their professional lives. Naturally, pharmacists 
who are called upon to fill illegal or improper 
prescriptions are in the best position to alert the 
proper authorities to the problem. Nonetheless, 
there is no reporting requirement in New Jersey 
for pharmaCists. In states with triplicate prescrip
tion laws, prescription abuses may be investigated 
with relative ease, but New Jersey does not have 
such a law either. 

Non-Reporting By Health Care Facilities 
As previously noted, the Legislature passed a 

law, N.J.S.A. 26:2H-12.2a, effective in 1983, re
quiring that a health care facility such as a hospital 
notify the BME of any disciplinary proceeding or 
action taken by its governing body against a phys
ician resulting in reduction or suspension of privi
leges or removal or resignation from the medical 
staff. Compliance with the letter and the spirit of 
this reporting requirement has been unaccep
table. In far too many cases it has been deliberate
ly circumvented. 

The Commission uncovered instances in which 
errant physicians were encouraged to take leaves 
of absence from hospital staffs so that no official 
(and therefore reportable) "disciplinary action" 
would appear on their records. In addition, hospi
tals have not reported disciplinary actions conve
niently affirmed at levels below that of the govern
ing body. 

Hospitals are not required to inform patients 
when they take disciplinary actions against doc
tors. Even if a patient asks, officials at most hospi
tals will not say whether a doctor has been put on 
probation or otherwise disciplined. In addition, a 
hospital's willingness to protect patients often 
ends at its doors. A doctor removed from such a 
hospital may simply go on to another without 
being followed by a warning alert. The reporting 
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law was designed to allow the BM E to reaffirm a 
hospital's assessment of a physician's abilities 
and, if necessary, universally and officially restrict 
his practice. If the effectiveness of the reporting 
statute is undermined, as the SCI found, patients 
can be endangered by physicians deemed in
capable by certain health care institutions. 

In June, 1986, the AMA Board of Trustees 
proposed that hospitals report to the AMA when
ever they discipline physicians and that the AMA 
expel members found to be incompetent or un
trustworthy. In light of the lack of reporting to the 
BME in compliance with the statutory mandate, 
the Commission seriously questions whether the 
AMA's well-meaning gesture, if implemented, will 
significantly help to identify incompetent phys
icians. In addition, an AMA sanction has no legal 
effect on any doctor's ability to practice. 

Capacious Loopholes 

In numerous cases the IPP has encouraged or 
acquiesced in a hospital's effort to design its re
medial decisions against a physician so that it can 
avoid its obligation to report to the BME. Essential
ly, the IPP has promoted hospital utilization of the 
reporting law's capacious loopholes. Under ques
tioning by the SCI's Clark, IPP Director Canavan 
testified candidly about IPP's promotion of 



legal-if not morally acceptable-noncompliance 
by hospitals with the objectives of the reporting 
statute: 

Q. Do you encourage hospitals to place phys
icians on leaves of absence rather than dis
ciplining them in order to avoid the statutory 
requirement that they report to the lBME}? 

A. In the cases where we are called by the phys
ician who has been identified to us ... who 
agrees to go into treatment, yes, we would 
make that representation. 

Q. Doesn't that create a problem in terms of the 
hospital's obligation? 

A. No, because the obligation of the hospital is 
very specific. The law says that the hospital 
must report the final action of the board of 
trustees to restrict or limit a physician's privi
leges. If no action is taken, there is no prob
lem. 

Now, the other side is you can't let a guy 
resign to avoid that. You can't say, "Look, let 
the guy resign but don't take any action," 
because the Board has taken the position in 
that very specific instance that the hospital 
must report that action. 

Q. In making these decisions and judgments, 
you're looking at the letter of the law; are you 
not? 

A. Absolutely. 

Q. What about the spirit of the law? 

A. Okay. The spirit of the law, as I interpret it, 
is to protect patients from doctors whose per
formance is impaired. If we have taken a doc
tor who is alleged to be impaired, put him into 
treatment and take him out of the [practice] 
environment and he is getting well, we are 
protecting the public welfare far more effi
ciently, so I don't think we are violating the 
spirit of the law, which is to protect the public, 
and we are certainly not violating the letter of 
the law. 

I have been challenged on this at a meeting 
of the State Board and made this very speci
fic statement that this is what the letter of the 
law says and this is what we do, and there 
are physicians on the Board who agree with 
the position that I have taken, that that is true, 
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not everybody, but there are some who do 
agree. 

Q. What if the spirit of the law is to provide for 
reporting so that there can be official monitor
ing of the physician's activities? 

A. If that's the spirit, I don't understand it. ... 

Many physicians who were not reported to the 
BME by hospitals but were otherwise removed 
from the "practice environment," as Canavan 
phrased it, have been permitted to resume their 
practices without adequate official monitoring 
from the standpoint of patient safety. For example, 
the IPP confronted a cardiologist, #16, in 
mid-1984 about alleged drug abuse. Although #16 
entered an inpatient detoxification and rehabili
tation program, he was not reported to the BME 
by the hospital where he worked. Upon return 
from rehabilitation, he was allowed not only to 
resume staff work but also to practice at another 
hospital where he had previously completed a 
residency, in each case under IPP supervision. 
However, in June, 1985, a routine urine specimen 
tested positive for opiates but was assumed by the 
IPP to be a "false positive" because of #16's "reg
ular/active program participation." In August, 
however, among other evidence adverse to #16 
was a pharmacist's proof that since the middle of 
July the doctor had written a prescription every 
two weeks for 25-30 controlled drug pills in his 
wife's name. By September 6, #16 had re-entered 
inpatient treatment, again on leaves of absence 
from the hospitals that did not have to be reported 
to the BME. As Canavan testified: 

In neither case, to my knowledge, was any 
action taken against his privileges at the hos
pital. He was allowed to go into treatment. So, 
again, we're back to the scenario where in the 
absence of a disciplinary action the letter of 
the law did not apply, and I would presume 
that that's why they were not reported by the 
hospital. 

By taking advantage of a loophole in the report
ing law, the hospitals and the IPP were able to 
monitor #16 as they saw fit, free of any regulatory 
contact. BME involvement may not have prevent
ed #16's relapse but it may have allowed 
authorities to recognize his regression at an 
earlier point. The Commission believes that since 
the BME is composed in part of public members 
and is primarily responsible for protecting the 
public, it should playa direct role in any rehabili-



tation program that involves the continuing prac
tice of a problem physician. Only by strengthening 
the BME in this manner will the imbalance be
tween physician self-interest and the public 
interest ever be corrected. 

Another IPP-promoted loophole in the hospital 
reporting law is that it excludes residents, even if 
they are practicing for up to five years under the 
exemption from licensure for residents working in 
government or nonprofit hospitals. 

This loophole created a problem in the case of 
#17, a third-year anesthesiology resident with a 
history of drug abuse. The IPP began to monitor 
him for a New Jersey hospital on July 1, 1984. 
During 1985, #17 demonstrated increasing unwill
ingness to attend support group meetings and to 
submit to urine screening, especially after he once 
tested positive. Finally, in October, 1985, a sur
prise urine test revealed continuing drug use and 
#17 resigned his residency and entered inpatient 
rehabilitation. No report was made to the BME. 
When he returned from inpatient treatment, #17 
went into family practice with his father in Penn
sylvania. It is conceivable that #17 may one day 
return to practice in New Jersey without the BME 
ever knowing that he remains a potential threat to 
patients. 

In a situation involving a licensed obstetrician, 
#18, hospital administrators in late 1983 received 
reports that he had passed out, his hands were 
shaky during deliveries, alcohol had been noticed 
on his breath, a patient's mother claimed he 
"murdered my grandchild", and a prospective 
father had to help him place an oxygen mask on 
his wife's face during delivery because the doc
tor's tremors were so severe. Based simply on a 
two-hour discussion with the subject and a typi
cally cursory inquiry, Canavan reported to the 
hospital: 

It is my professional judgment that [18] is 
neither alcoholic, addicted to drugs [nor] suf
fering from a disabling neurologic defect. In 
short, I do not believe he is an impaired phys
ician .... 

[18] does indeed have a fine tremor which 
has been present for at least two or three 
years .... As you know, these tremors are 
often exaggerated under stressful situations 
and certainly the recent incident in the de
livery room involving the case that ultimately 
lead to a dead baby at caeserean section is 
a classic example of a stressful situation. 
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Despite Canavan's snap judgment that #18 was 
not an alcoholic, a month later he was admitted 
for inpatient alcohol rehabilitation. Not only did 
the hospital fail to take action reportable to the 
BME, but the IPP failed to notify the BME or the 
hospital of #18's subsequent relapses. In January, 
1984, #18 reported to Canavan that he had "not 
been completely abstinent." In May, 1984, he re
ported he had a three-day relapse over the 
Mothers' Day week-end after receiving a card 
from the mother of a baby that had died the week 
before saying that because of him she wasn't get
ting a card that year. In June, 1985, he reported 
to Assistant Director Reading that he had not gone 
to any meetings in months, had had a relapse and 
wanted to talk to Canavan "about malpractice 
suits he's settling out of court." Reading noted that 
"at best he's on shaky ground '" He's either 
already, or soon to be, in a major relapse. We 
need to be on top of him more." 

#18 remained a problem doctor. In May, 1986, 
his wife wrote that he had been drinking and "re
cently left for [the) hospital in bad shape." 
Although Canavan noted that #18's wife was in the 
"best spot to know," there was no further attempt 
to verify his return to drinking and no report to the 
BME or to the hospital. 

One more case: #19, a speCialist in internal 
medicine, was diagnosed as having "acute para
noid psychosis" after "behaving inappropriately" 
in a hospital intensive care unit in May, 1984. After 
leaving the hospital that night, he was found walk
ing naked on a nearby railroad. After #19's su
periors discussed his plight with Canavan, the 
doctor agreed to limit himself to his office practice 
until the hospital could receive a psychiatrist's re
port. Meanwhile, no one apparently paid any at
tention to the safety of his office patients, although 
there was much solicitude in the medical com
munity about his health and career. 

Less than three weeks after the incidents at the 
hospital and on the railroad, the psychiatrist wrote 
that after five sessions #19 had recovered and was 
fit to return to work at the hospital and his prac
tice. He added that #19 "intends to continue his 
sessions with me for some period of time." How
ever, on the same day he wrote recommending 
#19's return to practice, the psychiatrist tele
phoned Canavan to report that he had just seen 
#19 and "is not too happy with what he sees." 
Canavan noted that #19 should "hold off on return 
to work" after the psychiatrist mentioned that he 



had stopped taking medication, distorted the con
text of their last interview, "mixes up his pro
nouns" and "has a great deal of difficulty in deal
ing with his anger. ... " On June 1, 1984, Canavan 
convinced #19 to agree to defer returning to hos
pital practice and to again "limit himself to [the] 
office." Although #19 returned to work in the hos
pital later that month, he did not remain trouble
free. In December, 1984, Canavan learned that 
#19 "had another episode of inappropriate behav
ior" at a second hospital where he had privileges. 
This second hospital suspended him after he told 
patients of other physicians that their doctors 
were "no good." On Canavan's advice, the hospi
tal changed its action from suspension to medical 
leave of absence. Canavan also suggested that 
the other hospital place #19 on a medical leave 
of absence pending release from the psychiatrist. 
The hospital accepted this recommendation. 
Canavan later told a hospital medical staff official 
who expressed concern about reporting to the 
BME that "in the circumstances here the law is not 
applicable." Less than a month later Canavan 
passed on to the hospitals the psychiatrist's letter 
recommending that, with medication and weekly 
therapy, #19 "be returned to full status in the hos
pitals in which he has appointments." The only 
condition suggested was that #19 not be asked to 
serve on hospital committees until approved by 
the psychiatrist. 

This is a critical example of a case in which the 
BME should have had the opportunity to de
termine whether the patients in the doctor's office 
practice were adequately protected and whether 
a second opinion should have been sought from 
another psychiatrist prior to the doctor's return to 
hospital practice. 

Testimony Confirms Reporting Deficiency 

The failure of hospitals and other health care 
facilities to respond to the intent of the reporting 
law, that is to protect the public from mistreatment 
by impaired or incompetent doctors, was fully 
confirmed by regulatory authorities during testi
mony at the SCI. Such testimony also criticized the 
devious methods utilized to circumvent the statu
te, as documented by the SCI, even when it should 
have been obvious that lives of patients were at 
risk. One witness, Edward Tumminello, chief of 
the investigative arm for all professional boards in 
the State Division of Consumer Affairs, testified 
that since the law took effect in 1983 hardly 10 
such reports had been submitted. Tumminello 
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testified that this could not possibly reflect the 
actual incidence of reportable actions: 

Q. Do you have an opinion as to whether that 
adequately reflects the amount of disciplinary 
actions actually occurring in the hospitals? 

A. I definitely have an opinion, that it certainly 
does not. We have encountered situations 
where we've gotten involved in an investiga
tion and during the investigation have found 
that there had been disciplinary action at an 
institution, a hospital, that was not re
ported .... Some of those situations involved 
out and out failure to report ... a staff 
suspension or disciplinary action ... Others 
also occurred where we found that the institu
tion perhaps should have taken some type of 
action against the physician but did not, for 
whatever reason, and therefore there was no 
report made, and also on occasion the reduc
tion in staff privileges or the removal of a 
physician from the staff was cloaked in a 
terminology that would take it out of the re
porting requirement. In other words, a thera
peutic leave of absence, for example, which 
they didn't feel was necessary to report. And 
we've seen several of those in situations 
where the physician involved was impaired or 
had a substance problem. 

Q. Also the reporting requirement requires the 
reporting if there was action taken by the 
board of governors of the hospital; is that 
correct? 

A. Yes, sir. 

Q. So have you encountered examples where 
the actual disciplinary action was taken at a 
level below the board of governors and that 
was not reported to the Board of Medical 
Examiners? 

A. I believe so, yes. I believe that happens as 
well. 

COMMISSIONER ALONGI: Are there penalties if 
they do not report as required by the statute? 

A. ... I believe the only penalties ... involve 
things like revocation or suspension. I have 
not seen a situation where a hospital or an 
institutional license has been suspended or 
revoked. It would be virtually impossible to 
take action like that against the institution. I 
don't know exactly how the penalties would 



be assessed by the Department of Health in 
these instances. We have reported these situ
ations to them. I have not seen any results of 
those reports to date. I'm not saying there 
were no results, but I'm saying I have not 
personally seen the results of any of 
these .... And, again, the problem there is 
who is held accountable by the statute, and 
who actually pays the penalty. If the hospital 
pays it as a nonprofit organization, it's really 
passed along to the patients ultimately. 

BME Executive Director Janousek also testified 
that hospitals have provided little information con
cerning disciplinary actions. He was able to locate 
only 19 reports dating from July, 1983. Several did 
not relate to issues of incompetency or impair
ment. The BME has not kept track of the exact 
number of such reports and no log of hospital 
reports is maintained. Reports requiring investiga
tion are submitted to Tumminello's Enforcement 
Bureau. Under questioning by the SCI's Clark, 
Janousek described the lack of identification and 
discipline of noncomplying hospitals: 

Q. Has the [BME] ever reported any hospital or 
other health care facility to the Department of 
Health for failure to report in compliance with 
that statute? 

A. No. 

Q. Are you aware of the Department of Health 
ever penalizing any hospital or other health 
care facility for violating that statute? 

A. To the best of my knowledge, no. 

Former BME President Luka said circum
vention of the hospital reporting law is "totally 
inappropriate." His testimony in part: 

Q. In your opinion, would it be appropriate for 
a hospital to place a physician on a leave of 
absence in lieu of a suspension, for example, 
as a means of avoiding the reporting require
ment? 

A. I think we have tried to avoid that because if 
... there is a planned action against that indi
vidual, I think that would be a totally inap
propriate way of handling the situation. If it's 
a disciplinary matter, I think then the phys
ician, if he takes a leave of absence, I think 
certainly then the Board should be notified of 
that. 
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BME member Dr. Floyd J. Donahue said the 
reporting law should be amended to eliminate its 
loopholes: 

Q. Should the law be changed to require reports 
if the [hospital] action is taken at a [level 
below board of governors]? 

A. Yes. 

Q. Should the hospitals be required to report if 
a person's privileges are curtailed, in effect, 
by a medical leave of absence [instead of an 
actual disciplinary action such as a 
suspension]? 

A. Yes. 

Q. In effect, what you're saying is that more good 
could come out of the present hospital report
ing requirement if it were fine-tuned and per
haps some loopholes closed? 

A. Yes. 

The BME is not particularly concerned with the 
routine details of a hospital's relationship with its 
physicians. However, it believes it must by law be 
directly concerned procedurely when a hospital or 
other health care facility takes steps to curtail 
medical privileges on grounds of impairment or a 
lack of skill or judgment. The BME obviously 
should be immediately notified so that it can 
monitor the process and take action of its own, if 
necessary, to protect the public. Nonetheless, 
there is little or no official encouragement to 
comply with the law. 

The minimal hospital reporting to the BME that 
does take place occurs on forms promulgated by 
the Department of Health. These forms are not 
distributed to hospitals unless requested, a 
procedure which has the practical effect of dis
couraging reporting. Neither the Department of 
Health nor the BME has conducted educational 
campaigns or prepared leaflets to remind the hos
pitals of their obligations or to guide the reporting 
of improper conduct. 

Under the reporting law, failure to report sub
jects a health care facility to monetary penalties 
or license revocation, suspension or probation. 
There is no clear statement in the statute as to the 
amount of penalties that may be assessed, but the 
Commissioner of Health may accept an "offer in 
compromise" in lieu of license suspension in an 
amount not less than $250 for a first offense and 



$500 for subsequent offenses. Thus far, no hospi
tal has been penalized for failing to report. 

The Commission's inquiry has confirmed sev
eral procedural inadequacies in the statute. For 
instance, hospitals may delay with impunity re
porting an aberrant physician to the BME until 
after the conclusion of hospital disciplinary 
proceedings. Even if a hospital curtailed a phys
ician's practice there pending the conclusion of its 
investigation, the physician would be allowed to 
continue to practice at other hospitals or in his 
office until final determination. The Commission 
feels strongly that the only way to guard against 
this threat to patients is to require hospitals to 
report all pending disciplinary proceedings to the 
BME. The Board could then decide whether it 
should take any emergent action to protect the 
public. 

The deficiency in hospital reporting is all the 
more discouraging because hospitals are other
wise actively involved with formal quality control 
mechanisms for detecting and dealing with in
competency. Each hospital typically monitors 
medical cases, by means of utilization, mortality, 
morbidity, tissue and other peer review commit
tees. Moreover, the Joint Commission on Ac
creditation of Hospitals (JCAH), a private accredit
ing agency, checks physician monitoring func
tions and medical staff activities as part of its ac-

Revealing Malpractice Information 
Numerous studies of malpractice actions filed 

in various areas of the country have shown that 
a small percentage of physicians account for a 
large percentage of medical malpractice claims 
and payments. It is recognized that many capable 
physicians are sued more than once because they 
courageously accept high-risk referrals and 
emergency cases. In addition, a number of suits 
are frivolous. In general, therefore, the mere filing 
of a lawsuit by no means supports a conclusion 
that a particular physician is incompetent. 

However, some physicians who have been suc
cessfully sued many times obviously lack medical 
judgment or skills to properly handle certain pa
tients. The Commission's investigation confirmed 
that these doctors are seldom, if ever, disciplined. 
Nor can they be easily identified under the present 
inadequate system of reporting medical malprac
tice actions. More adequate reporting is essential 
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crediting investigations. The Department of Health 
routinely inspects hospitals and other health care 
facilities. Although it has the power to review the 
minutes of committees dealing with staff impair
ments or incompetency and could, therefore, 
check on the hospitals' compliance with their re
porting requirements, it does not conduct such 
checks as a matter of routine. Neither does the 
BME. 

With passage of the Health Care Quality Im
provement Act of 1986, the federal government 
has indicated optimistically its intention to provide 
an additional incentive for reporting by hospitals 
and HMOs. Under the law by November 14, 1987, 
hospitals and HMOs (as well as medical societies) 
must begin to report to their state licensing boards 
the names and pertinent information concerning 
investigations or review actions adversely affect
ing or leading to the surrender of physician clinical 
privileges. UnfortUnately, failure to "substantially" 
comply merely causes the hospital or HMO to lose 
the accompanying federal immunity against liab
ility to disgruntled physicians subjected to peer 
review by the hospital or HMO. This new federal 
law, however, in no way obviates New Jersey's 
need for its own stronger reporting and enforce
ment mechanisms to overcome entrenched re
sistance to reporting. 

since a substantial number of malpractice filings 
against a single physician is an ominous warning 
of possible incompetency. 

Neither the BME nor the Enforcement Bureau 
has ever reviewed medical malpractice case fil
ings to determine if there is reason to conduct 
inquiries into the practices of certain practitioners 
involved in those cases. Computerized infor
mation on pending and closed medical malprac
tice cases is available at the Administrative Office 
of the Courts (AOC). In addition, several counties 
with local filing projects have significant data on 
malpractice filings. 

The SCI requested AOC data concerning 4,877 
lawsuits filed from mid-1982 through 1986. Using 
data base software to analyze this information, the 
SCI discovered one physician alone was named 
in 194 lawsuits, and three were named in 13, 11 
and 10 lawsuits, respectively. Six practitioners 



were named in eight suits each, eight in seven 
suits, 14 in six suits and so on up to 548 named 
in two suits each. These figures are conservative 
because some resolved cases had been removed 
from the files, the cases were listed by first-named 
defendant only, some medical malpractice cases 
had been mistakenly classified, and recent filings 
in counties with local filing projects were not in
cluded in the figures. 

The Commission determined that the com
plaints against at least the 32 practitioners in
volved in six or more lawsu'its each were serious 
enough to have been probed for medical in
competency by the BME. The SCI found that five 
of these physicians were known to the IPP and 13 
had come to the attention of the BME for a variety 
of reasons generally unrelated to the question of 
competency (i.e., advertising and fee disputes). 
Only two of the 13 were recently disciplined by the 
BM E for problems relating to the quality of the 
medical care they provided. The practice of one 
of these two doctors would have been reviewed 
three years earlier and the other one year earlier 
if the BME had had a policy to investigate 
licensees named in multiple lawsuits. One ob
stetrician, named in six lawsuits, came to the at
tention of the BME only because he was arrested 
by the State Police for firearms offenses. The BM E 
did not assess his practice or review his malprac
tice history once it learned that the offense for 
which he was arrested did not relate to his medical 
license. As for the physician named in 194 suits, 
the BME did not learn of the case until informed 
by the SCI. 

The two major insurers of physicians for medi
cal malpractice in New Jersey reported to the SCI 
that from time to time they have developed 
substantial evidence of incompetence. Usually 
this has resulted in denials of insurance coverage 
for or surcharges against the offending phys
icians. The SCI has determined that while this 
information, which is highlighted in the examples 
below, is an important indicator of incompetency, 
none of it, as well as many other situations en
countered by the SCI, has been brought to the 
attention of the BME. 

Surgical Records Altered 

Dr. A, an orthopedic surgeon, was not allowed 
to renew his malpractice insurance because of a 
discreditable claims history. In one case involving 
A's failure to recognize a broken wrist, the peer 
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reviewers confirmed "obvious evidence ... of 
altered records." In certain other cases deemed 
indefensible, the peer reviewers noted that the 
doctor "has had considerable difficulty at area 
hospitals [that] he didn't want revealed." In a case 
in which an expert witness for the defendant con
firmed a "below standard repair of fracture," the 
reviewers stated, "we are facing very explosive 
information being used at trial which shows this 
insured to have his privileges suspended on nu
merous occasions at three area hospitals and his 
operating privileges subject to supervision and 
clearance, etc., and loss of emergency room privi
leges." 

Abortions Mishandled 

Dr. B's malpractice insurance was not renewed 
after he exhibited an appalling history of botched 
abortions and other medical mishaps. In one case 
the insurance company claim reviewers noted al
legations that B, an obstetrician, entered the de
livery room in an impaired state, smoking a cigar 
and with a lei around his neck. When a fistula 
developed from a laceration that occurred during 
delivery, he attempted to repair it within two 
months when recommended procedure called for 
a wait of three to' six months. A spontaneous 
abortion of a subsequent pregnancy resulted from 
this incident. 

In a second case, B perforated a patient's 
uterus during an abortion. In a third case, a suc
tion abortion was attempted two weeks later than 
recommended and, when the patient was sent 
home, she aborted the next day in front of her 
children. In a fourth case, B perforated the small 
bowel, causing peritonitis. A fifth case involved an 
incomplete abortion requiring a second abortion, 
followed by two similar cases. In one of these 
cases, the peer noted that "it wouldn't appear that 
the patient received very much consideration." In 
an eighth abortion case, where an examination 
should have been conducted in response to life
threatening complications, B merely ordered a 
prescription without conducting an examination. 
In a ninth case B had his nurse handle complaints 
from and give advice to a patient who exhibited 
continuing signs of pregnancy after an abortion 
attempt. (Eventually the unwanted child was 
born). 

Cuts Wrong Hip 

Insurance company peer reviewers found that 
a nurse prevented Dr. C, an orthopedic surgeon, 



from proceeding beyond the incision when she 
realized that he was operating on the wrong hip 
to repair a fracture. In a second case they dis
covered that he had failed to notice a fractured 
hip in x-rays and instead diagnosed contusions 
and bursitis. In a third case, where a patient com
plained of burns to her stomach during surgery, 
and C claimed that the patient had spilled hot 
coffee on herself, reviewers felt that the doctor 
had "fudged" hospital records. In a fourth case, 
a month after C repaired a leg fracture, doctors 
at another hospital confirmed the presence of 
maggots in the cast and corrected the condition. 
In a fifth case an antibiotic dosage prescribed by 
C was deemed inadequate. Lastly, C admitted in 
a sixth case that his surgery on the foot of a patient 
with degenerative arthritis had probably not been 
required. 

The Doctor in the Closet 

An insurance company employee reported that, 
while he was investigating a case involving a pa
tient's death on the operating table, he was in
formed that during the operation Dr. 0, an 
anesthesiologist, left the patient's side to have 
sexual intercourse with a nurse in a closet. 0 later 
admitted the occurrence to the insurance com
pany investigator. 

Doctor Caused Patient Addiction 

A malpractice insurer cancelled the policy of Dr. 
E for overprescribing drugs to the pOint that his 
patient became addicted. Although E had no other 
adverse claim experience, the insurance company 
had a policy that whenever a claim revealed gross, 
inexcusable error the coverage must be termin
ated. 

Operated Because He "Needed Money" 

After insurance company peer reviewers found 
that Dr. F had too many indefensible surgical 
cases, his malpractice insurance was cancelled. In 
one case, after surgery that "never should have 
been done" led to numerous operations to remove 
portions of the patient's intestines and to a col
ostomy, F admitted he performed the surgery "be
cause he needed money at the time." In a second 
case in which an expectant mother died, F's treat
ment was found indefensible because he 
prescribed an improper dosage of one medi
cation, failed to repeat a drug which he should 
have, failed to give a third necessary drug and 
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departed the hospital without leaving adequate 
orders. A third case involved a voluntary ster
ilization in which a second operation had to be 
performed because F had removed only one fallo
pian tube. A fourth case, in which F needlessly 
used forceps, left a newborn with an intra-cranial 
hemorrhage, a seizure disorder, cardiac problems 
and an eye shift. In a fifth case the investigator 
concluded that the doctor lied and fabricated re
cords to make it appear that he had performed 
an abortion in a hospital rather than in his office. 

Inadequate Malpractice Reporting 

Not a single one of these cases, and no other 
important information from malpractice lawsuits, 
has ever been reported to the BME. Neither has 
the BME assertively requested such information to 
investigate and determine whether malpractice
prone physicians should be barred from practice 
or have limitations imposed on their practices. 
These regulatory aberrations reflect, in part, a 
weak, so-called mandatory system of reporting of 
malpractice insurance awards of more than 
$25,000. 

This substantially ineffective system, which the 
BME has only partially implemented, has imposed 
serious administrative burdens on the insurance 
companies without providing commensurate pub
lic protection against incompetent physicians. 

Although many companies are authorized by 
the New Jersey Department of Insurance to write 
medical malpractice insurance, only four com
panies write a significant number (sixty or more) 
of these policies. 

The New Jersey Medical Inter-Insurance Ex
change (Exchange) of Lawrenceville, New Jersey, 
is a professional liability insurer owned by its pol
icyholder-physicians. It was formed in 1976 by the 
Medical Society of New Jersey and has approx
imately 7,250 policyholders (Exchange members), 
who need not be members of the MSNJ. About 
500 policyholders are members of the Os
teopathic Association, and approximately 300 are 
not members of either organization. In addition, 
several hundred MSNJ members are insured by 
the one other major carrier, Princeton Insurance 
Company (PIC). 

The Health Care Insurance Exchange (HCIE), a 
hospital-owned company, covers ninety percent 
of the State's hospitals. HCIE owns 100 percent 
of the stock of the PIC, created in 1982 as a for-



profit corporation to provide coverage for approx
imately 5,220 physicians, as well as other health 
care practitioners. HCIE can but does not write 
policies for individual physicians. Many physicians 
are insured under policies written for hospitals 
which cover their employees. 

It should be remembered that medical malprac
tice claims are by themselves an unrefined in
dicator of physician incompetency. Peter Sweet
land, president of New Jersey State Medical 
Underwriters, Inc., which manages the day-to-day 
operations of the Exchange, testified at the SCI 
about the judgments which he said lead to a 
reasonable estimate that 10 percent of medical 
injuries involved in insurance claims are prevent
able: 

Of all those cases presented to us, roughly 
30 percent of them wind up with a payment 
[to the complainant]. Of [that] 30 percent, a 
fair portion are paid, even though we would 
rather not pay them, either because the jury 
disagreed with our view or we wound up 
being presented with circumstances that 
made the case indefensible, although the 
medicine was defensible. So, I could cut that 
30 percent in half in that process. Of the re
mainder, a certain portion of them would be 
those which even the best physician would 
tell you shouldn't have happened, but are 
they really preventable or are they a risk of 
the care? ... rOlf those that cause question 
on the part of the patient, maybe I would pick 
10 percent as preventable, really prevent
able. That's a big amount when you look at 
the fact that that's a third of those that are 
paid, so this is why we devote the effort we 
do to loss prevention. 

In implementing their loss review programs the 
Exchange and PIC gather a great deal of infor
mation on individual physicians. Both maintain 
claims and litigation histories on their pol
icyholders. The Exchange operates a "high risk 
evaluation program" which determines whether it 
should continue coverage, impose a premium 
surcharge, mandate an office practice evaluation 
by its loss prevention staff, require practice re
strictions, or mandate completion of a cor
respondence course. The system is designed to 
take into account the fact that practice in certain 
high risk specialties tends to generate more 
claims. Greater significance is attached to a claim 
if it is determined to be indefensible or otherwise 
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problematic after a peer review by volunteer 
members in the same specialty. PIC operates a 
less comprehensive system based simply on the 
number of claims in which more than $10,000 
have been paid within a five-year period. 

The Exchange reported that from 1982 through 
1986 it turned down 39 physicians applying for 
medical malpractice insurance based on their 
claims records. During the same period the Ex
change dropped coverage for up to 31 other phys
icians on account of their claims histories and 
surcharged about 160. In addition about 21 phys
icians withdrew from Exchange membership vol
untarily rather than face surcharges for histories 
involving five or more paid claims. During the 
same period PIC rejected approximately 50 appli
cants and refused to renew another 50 for reasons 
other than non-payment of premiums. There is no 
routine follow-up to determine how many of the 
physicians who lose insurance get insured by 
another company or practice without coverage. 

Witnesses representing both the BME and the 
major medical malpractice insurers concede that 
the companies do not report to the BME infor
mation concerning physicians who have been re
jected or dropped from coverage. Neither do they 
report physicians who have been surcharged or 
required to take remedial courses. The Ex
change's Sweetland testified that the system con
strains reporting of useful information while re
quiring reporting of voluminous but only super
ficially illuminating malpractice award data: 

If we have an objective of preventing the loss 
and we come upon those instances where as 
much as we attempt to convince a practi
tioner to work towards preventing loss, and 
we see that he is unwilling or unable to coop
erate and has a past history that shows a 
subpar medical performance, we shouldn't 
be the policeman of medicine in that case. 
We should be shielded but obliged to report 
what we know to the Board .... 

COMMISSIONER ALONGI: What about the people 
that you cancelled, are they reported to the 
Board? 

A. They are not. The reasons for our cancella
tion [of insurance], as I have indicated, are 
that [those physicians] present a higher than 
expected hazard. It might not always be the 
medical care issue, although it is usually, but 
that's our judgment, and we were distinct 



from a medical review authority at this point, 
and we are really concerned about the legal 
issues .... We do conform to the reporting 
requirements that the Legislature set out. We 
really think that they ought to be redone, 
that's the way we think it ought to happen .... 
We have no objection to being required to 
[notify the BME if we do not renew an in
surance policy]. but we don't [do so] at this 
point. 

Sweetland also revealed that hospitals where 
insured physicians have privileges are not notified 
when a physician's coverage is terminated except 
when proof of insurance is requested. Thus, if a 
doctor's malpractice history at hospital A results 
in termination of coverage, hospital B, where he 
also has privileges, may not be informed so that 
it might consider whether this would impact on his 
privileges there. In addition, if a doctor whose 
insurance has been terminated loses his privi
leges at a hospital that requires insurance cov
erage, this may not be construed as a "disciplinary 
action" requiring the hospital to report to the BME. 
The doctor thus could continue a potentially in
competent practice in another hospital or in his 
office. 

PIC's executive vice president, Donald E. Smith, 
testified under questioning by the SCI's Clark that 
the lack of reporting extends to even the most 
severe cases: 

Q. If PIC becomes aware of a particularly acute 
case of damaging mistakes or questionable 
risks, and the like, would it still adhere to that 
policy of only reporting to a hospital if that 
hospital had indicated that it wished to re
ceive that information and the insured phys
ician wished that that information be re
ported? 

A. Yes, we would still not give it, unless the phys
ician gave us permission. 

Q. Has any of that information, that is, the dam
aging mistakes, the questionable risks, the 
claims paid, the coverage denied, been re
ported by PIC to the BME? 

A. The only thing we report is what they require, 
and that's a claims payment over $25,000. 
That's all we report to them. 

Q. Do you feel that if adequate laws [providing 
protection for reporting] could be con-
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structed that this information should be 
provided to the BME? 

A. Yes. 

Q. Is that opinion derived from your feeling that 
there are some physicians, whatever the 
number, who do present significant risks to 
patients? 

A. Yes. 

Parties to a medical malpractice case may 
agree that they will not comment as a condition 
of settlement. In addition, the defendants may 
agree to pay substantial sums of money without 
admitting liability. Thus, in such situations, the set
tlement of a case may provide no conclusive infor
mation on the question of competency of a phys
ician defendant. Since doctors who settle out of 
court can bargain to have case records sealed, the 
worst can continue in practice-or malprac
tice-without anyone knowing about their serious 
professional breaches. 

The $24,999 Nonreportable Settlement 

Medical malpractice insurers may also be 
bound by settlements limiting the information 
which they may voluntarily supply to the BME or 
hospitals. In addition, some settlements are 
purposely reduced to $24,999 so that the doctor 
will cooperate in return for not being reported to 
the BME. As Sweetland testified: 

There are numerous settlements in which we 
reach agreement not to disclose the specifics 
of the settlement, particularly the amount. 
Routinely, also, in a settlement, as with any 
settlement, there is an indication that liability 
is not admitted in that settlement. Beyond 
that, to my knowledge, there are no settle
ments in which we have agreed to withhold 
information from the [BME] that the [BME] is 
expected to receive. Now, recognize that be
cause the reporting requirement of the [BME] 
is at a set dollar amount [awards of higher 
than $25,000]. there are often negotiation 
pressures before the settlement to arrive at 
a number just below the threshold, and as 
you review our cases, you will certainly find 
some in which the payment amount is 
$24,999 .... The impounding of court docu
ments is requested periodically of the judge 
and granted. It's not to my knowledge done 
that often. But fundamentally the objective of 



an effective settlement is to continue to shield 
the doctor from unnecessary publication of 
the award, other than that which is required 
in the normal [BME] review, and in effect to 
expedite the process. 

The parties to malpractice litigation may not 
cooperate in exposing the transgressions which 
led to the suit and to a settlement. Moreover, 
plaintiffs' attorneys in malpractice actions have 
tended to be more concerned about winning a 
particular case than in helping to assure that de
monstrably incompetent defendants are prevent
ed from harming other patients. 

The sealing of court records and settlement 
agreements that pledge litigants to silence deprive 
the BM E of knowledge about the possibly serious 
cases of physician incompetency. Further, the 
present system of malpractice litigation tends to 
make an aggrieved patient or a survivor a willing 
partner in yet another "conspiracy of silence" de
signed to maximize malpractice awards at the ex
pense of reducing further malpractice. The Com
mission also believes that many patients remain 
at risk because malpractice insurers cannot or will 
not report to the BME those physicians that they 
have identified as uninsurable. If hospitals or col
leagues continue to refuse to abide by legal or 
moral obligations to alert the BM E about the con
duct of certain physicians, the insurance com
panies could provide an important alternative 
safety net for protecting an unsuspecting public. 
This potential role was conceded by PIC's Smith 
in testimony before SCI Chairman Henry S. Pat
terson, II: 

Backlog of Unreviewed Reports 
The insurance companies appear to be obeying 

the 1983 law requiring them to report any claim 
settlement, judgment or arbitration award for over 
$25,000 involving a physician or surgeon to the 
BME, N.J.S.A. 17:30D-17. Although about a 
thousand reports have been submitted, hardly 
half of them have received even a su perficial re
view by the BME. Indeed, the BME's general reac
tion to this potentially valuable source of regu
latory data has been casual and hesitant. For ex
ample, it established a Medical Malpractice Ree 
port Review Committee but delayed for two years 
after the law was enacted the adoption of a policy 
for organizing and reviewing the report infor-
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MR. SMITH: ... I'd like to point out that I don't 
think it's an insurance company's obligation 
to police the medical profession. We feel it's 
up to the profession itself and/or the 
[BME] .... 

CHAIRMAN PATTERSON: The problem is-I'm 
sure you know the medical profession much 
better than I do-it tends to be protective of 
its own. 

A. Yes. 

CHAIRMAN PATTERSON: And, if that's so, then 
somebody has to do it. If they are not going 
to do it, somebody has to do it, and I don't 
suggest that it be the insurance companies, 
but if the doctors won't do it and the in
surance companies don't think it's their re
sponsibility, who is going to do it? 

A. I can't answer that. And I agree completely. 
Perhaps, as you say, there's some type of 
immunity that will help, but still there is an old 
boys' network out there ... I don't know how 
you're going to resolve it. 

CHAIRMAN PATTERSON: I think it probably has 
to be a joint effort of a lot of people. I don't 
think that the insurance companies can say 
"no, it's not our responsibility". I think that 
they have to say, "We are not in the best 
position to do the job, but we certainly have 
a vested interest in making sure that some
body does it and to the extent that we can 
help do it, we will do it." 

A. I certainly agree with that. 

mation and obtaining supplemental data. That 
was in July, 1985. Yet, during the two years since 
that formalized policy for reviewing the reports 
has been in effect, the BME has done little more 
than list the physician-defendants in alphabetical 
order. What reviews have occurred have been 
cursory, incomplete and obviously unproductive. 

None of the sorting called for by the review 
policy-classification by specialty, classification 
by certification status, determination of whether 
two or more dispositions occurred within two 
years for given physicians, and separation of 
cases involving more than $100,000, unexpected 



death, unexpected major incapacity, abandon
ment of a patient and settlements based on dem
onstrated i ncom petency-has ever been ac
complished. 

The BME has yet to determine how many of the 
physicians mentioned in the reports have come to 
its attention from other sources. The insurance 
reports have not been checked against the BME's 
master list of monthly disciplinary actions, the 
BME complaint files, malpractice action filings, 
hospital disciplinary reports or other sources of 
information that could provide insight into whether 
a particular physician is a probable threat to pa
tients. The members of the Medical Malpractice 
Report Review Committee have not examined any 
of the underlying facts of any reported case. 
Neither has even one case been referred to the 
Enforcement Bureau for a preliminary evaluation 
by its investigators. 

One reason cited for the lack of action on the 
malpractice reports is that they don't provide suffi
cient data upon which investigative priorities can 
be based. However, the reporting statute requires 
that the notification form "shall contain such infor
mation as may be required" by the BME. The SCI 
has yet to discover any communication with the 
Department of Insurance by the BME concerning 
the reporting form that it now blames for its failure 
to utilize them effectively. 

The data provided by the reports is mini
mal-including the identification of the physician, 
the amount of the award, a brief description of the 
nature and grounds of the award, and whether an 
appeal is pending. The Commission found such 
limited information totally inadequate for judging 
whether to initiate an incompetency inquiry. None
theless, even prior to July 17, 1985, when the BME 
adopted the review policy it has not been able to 
implement, the Review Committee divided the re
ports on hand among themselves and attempted 
to set aside reports that appeared to require 
further action. As explained by the committee's 
chairman, Dr. Floyd J. Donahue, at the SCI: 

... We concluded that about 75 percent of 
the cases ... needed no further action, that 
there was no cause for action based on the 
minimal detail that we had. In about 25 per
cent of the cases we felt that additional infor
mation was needed before we could evaluate 
the case any further, and that information was 
not available to us .... I personally have con
tacted the presidents of both [major] in-
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surance companies requesting that ad
ditional information be given to the Board, 
and they are reluctant to do that until such 
time as a mandate comes from the Board or 
through some authority in order to protect the 
privacy of their insureds. So, in fact, the Com
mittee and the [BME] is really lame or ineffec
tive in carrying out the mandate of the Legis
lature through lack of information. 

Despite the fact that its Review Committee de
termined that at least 25 percent of the cases 
merited further inquiry, the BME failed to ag
gressively promote such a move. When concerns 
were raised by insurers about their potential liab
ility for submitting information beyond what the 
forms required, they should have been reminded 
bluntly of the law's promise that they "shall be 
immune from liability for furnishing information to 
the [BME] in fulfillment of the requirements of" the 
law, which includes "such information as may be 
required by the BME." 

The BME also could have sought a declaratory 
judgment to allow the courts to determine how 
much information the insurers could give it. If the 
judiciary proved ineffective in resolving the issue, 
the BME could have asked the Legislature to clari
fy its intent by legislative amendments. Instead, 
the BME merely named a committee that could 
not, or would not, do what it was supposed to do. 

Committee Chairman Donahue did discuss with 
the Exchange's Sweetland the possibility of ob
taining expert witness reports in certain cases. 
Sweetland was receptive but felt this would not be 
effective. Instead, he offered to submit an 
enlarged narrative of what a reported case in
volved to help the Board decide which cases to 
investigate further. Typically, this offer prompted 
no affirmative action by the BM E. 

BME Executive Director Janousek contended 
that the BME lacked the resources to investigate 
the malpractice reports from the insurers: 

Q. How many reports have been submitted so 
far since the law went into effect? 

A. Since July of '83, approximately 800 to 1,000 
have been reported. 

Q. And what has the Board done with them? 

A. At the present time [January, 1987], very lit
tle .... 



Q. Has the [Review Committee] reviewed any of 
these reports yet? 

A. When the reports were initially received, I 
undertook the task in the office of having 
someone photocopy everything I got five 
times; I sent it out to the Committee mem
bers; and they reviewed it and at a point in 
time brought it back to the Board and came 
up with this policy. They, basically, said that 
without some type of computerization, it 
would be unwieldy the way it was being 
handled, and it's really taken that long to sit 
down and create something workable. 

Looking In The Wrong Place Too Late 

Although the law set $25,000 as the cut-off fig
ure for the mandatory reporting of malpractice 
insurance awards, the BME set $100,000 as the 
smallest reported award that it would scrutinize 
under its malpractice report review policy. While 
this rule reduced the amount of paperwork con
fronting the BME review committee, which re
mained sorely backlogged nonetheless, more sig
nificantly the higher dollar figure reflected the be
lief that large awards would most likely reveal the 
most serious cases of potential incompetency and 
thus make the review process more productive. 
However, the Commission found that the dollar 
minimums for either law-required reporting or the 
BME malpractice reviews were not particularly 
useful as barometers of physician incompetence. 
In fact, witnesses at the SCI were unanimous in 
concluding that numerous malpractice awards, 
even for small dollar amounts, were a more ac
curate indication of physician incompetency than 
a single large award. There were also other defi
ciencies in the malpractice reporting situation that 
reduced the effectiveness of the reports as a 
means by which the BME could pinpoint a poten
tially impaired or otherwise incompetent physician 
whose practice required monitoring in order to 
protect patients. One such additional fault was the 
previously noted inadequacy of the data provided 
on the report forms for BME review purposes. 
Another major deficiency that was not the fault of 
either the reporting law or the BM E's effort to 
utilize it was the prolonged passage of time be
tween the incidents that prompted the lawsuits, 
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Q. Your requests for additional resources in the 
past, have they had this particular require
ment of analyzing these reports in mind? 

A. That's been one of the major aspects of the 
request for upgrading. Unfortunately, at the 
present time this Board is one of 22 pro
fessional boards going anywhere from short
hand court reporters, to barbers, to dentists, 
to physicians, and I really think that powers
to-be look at us as just one of 22 boards, not 
any more important or any less important 
than the others, and I think that that's why 
funding or whatever impetus to upgrade the 
Medical Board has not been done. 

and the actual award decisions, a time lapse that 
reflected the delay between a medical mishap and 
the filing of a claim and between the processing 
of a claim and the resolution of a suit by settle
ment or judgment. The Commission reviewed 
these various malpractice reporting issues with a 
number of witnesses who were most involved with 
them. One such witness was the BME president 
at the time, Dr. Luka: 

I felt that the statutes presented on reporting 
malpractice situations were ineffective, the 
way the statutes are written [is] meaningless. 
The case may be adjudicated five years down 
the line and here is a guy practicing all that 
period of time without anybody realizing what 
he is doing, and I think it's more important 
... to inform the Board immediately if there 
is a mal practice action filed where there is a 
death involved, and also if there are a re
peated number of malpractice cases against 
one individual, even though they are not ad
judicated. There may be some individual out 
there who has five or six or seven cases of 
malpractice against him, they may be minor 
malpractice cases, but obviously something 
is wrong. He may not be wrong, but there is 
enough there for the Board to look into that. 

Dr. Grossman, then BME's secretary, testified 
that under the present malpractice reporting sys
tem, the data available for BME review purposes 
has also been meaningless: 



I don't think the $25,000 threshold means a 
thing .... If I had my druthers, I would love 
to know what suits are filed as they are filed 
and I would love to have the ability to know 
if it's the second, third or fourth suit for the 
doctor, and I would love to have access to the 
expert's written report from both sides as a 
way of scanning the cases, and I would also 
love to know who the insurance company de
cides they are not going to insure any more. 

The Inter-Insurance Exchange's Sweetland not 
only testified about flaws in the reporting require
ments but also suggested a viable alternative: 

Q. Would there be some cases involving con
duct that could be characterized as incompe
tent that would involve amounts less than 
$25,OOO? 

A. Certainly. 

Q. I think you indicated that you would be more 
interested in the frequency of claims than the 
amount of any given claim? 

A. I would suggest [frequency] as a more im
portant factor, again based on the way we 
underwrite in insurance. Certainly, severity 
has a part to play, but, you know, consistent 
negligence is to me the strong indication of 
a problem. 

Q. Basically, what you are saying is that the Ex
change's own evaluations of the claims take 
into account the number and types of claims. 
When I say types, I mean the underlying cir
cumstances involving the claims to determine 
those physicians that are considered to be 
problematic for the Exchange, and you are 
saying that a similar system could be utilized 
to determine those physicians that are prob
lematic from the fBME's] perspective? 

A. Correct. And based on the way you ph rased 
it, I confirm that it isn't going to be an identical 
list. 

Q. Can you succinctly describe a reporting sys
tem that the Exchange believes should be 
substituted for the present system? 
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A. My succinct description would be that we be 
required to report all individuals whom we 
cancel and all individuals who exceed the 
screening level of our high risk evaluation 
program, giving the same amount of detail on 
paid losses as we are now working out and 
some agreed upon amount of information on 
the open ones that still protects some of our 
concerns and satisfies the Board that they 
have enough information to work with. 

Utilizing its own computer expertise-a techno
logical capability that the BME desperately 
needs-the Commission dissected 427 of the re
ports submitted to the BME between August 11, 
1983, and March 12, 1985. These reports ident
ified 459 doctors, and the malpractice allegations 
involved deaths, deformities, brain damage, 
diminishment of life, disabilities, amputations and 
paralysis. One physician had a history of seven 
awards, of which three stemmed from a "wrong 
operation." Another doctor was penalized by five 
awards, four involving a "wrong operation," and 
in two of the five awards the physician with seven 
awards was also a defendant. These cases, which 
were not reviewed by the BME, illustrate the insuf
ficiency of the insurance award reporting system 
as an early warning mechanism to alert the BME 
to physician incompetency. By the time these 
cases were settled and reported to the BME, both 
physicians had lost their licenses as a result of 
independent reports of their trans
gressions-performing unnecessary sur
gery-from a peer review organization. In the 
meantime, the Commission wonders, how many 
patients these two doctors treated-or mis
treated-before their licenses were revoked. 

Whatever the deficiencies of the malpractice 
award reporting system, it is appalling that four 
years after the Legislature created the system the 
information it does provide remains largely ig
nored. The insurance reports, despite the inade
quacies of form and timing, reveal examples of 
potential incompetency that have gone un
detected by the BME and should be probed. Even 
untimely information could be effectively utilized 
by the BME as a tool to identify incompetent prac
titioners. 



Self-Insured Not Reporting 
Nothing prevents a doctor from practicing 

without insurance, except where it is required as 
a condition for obtaining hospital privileges. Doc
tors who are sued so many times that they cannot 
get coverage may, and often do, simply practice 
without insurance protection. Collectively, they 
constitute a particularly ominous threat to the pub
lic health and welfare because so little is known 
about who and where they are. 

The reporting law requires that uninsured and 
self-insured physicians notify the BME of any 
medical malpractice settlement, judgment or arbi
tration award for over $25,000. However, even 
though it is known that many physicians-perhaps 
hundreds-are at least self-insured, not one has 
ever submitted notice of a malpractice award to 
the BME. 

Neither the BME nor any other agency main
tains statistics on the number of uninsured or self
insured practitioners, chiefly, and regrettably, be
cause no one has seen fit even to attempt to estab
lish a data base that might identify them. Further, 
although many physicians practice under the aus
pices of health care facilities or research organiza
tions that provide and pay for insurance coverage, 
no one knows the precise identity of these practi
tioners. The BME's inability to keep track of these 

Federal Reporting Requirement 
The Federal Health Care Quality Improvement 

Act of 1986 reflects Congress' conclusion that 
paid malpractice claims may signal incompeten
cy. The law provides that by November 14, 1987, 
medical malpractice insurers must report all pay
ments on lawsuits or claims to the Secretary of 
Health and Human Services or his designee and 
to the appropriate licensing board in the state 
where the action arose. Not only is no payment 
threshold amount applicable, but the reporting 
also is required for actions against licensed health 
care practitioners other than physicians. Insurers 
that fail to comply are subject to maximum penal
ties of $10,000 for each payment not reported. 

Congress also ordered the Secretary to study 
and report, not later than November 14,1988, on 
whether a threshold payment amount should be 
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physicians, as well as its failure to identify them, 
is officially conceded. The BME's Executive Direc
tor Janousek testified that he didn't know that self
insured physicians were required to report 
malpractice actions to the BME: 

Q. Has anyone tried to determine how many 
physicians actively practicing in New Jersey 
are self-insured? 

A. No. 

Q. The statute imposes a requirement that self
insured physicians also report their medical 
malpractice actions; is that correct? 

A. I'm not aware of that. If it's true, I've never 
gotten one from a self-insured physician. 

Hospitals and other health care facilities, in ad
dition to being required to report disciplinary ac
tions against physicians, also must report to the 
BME any medical malpractice liability insurance 
claim settlements, judgments or arbitration 
awards of more than $25,000 to which they are 
parties. A form promulgated by the Department 
of Health must be completed by hospitals and 
forwarded to the BME. The BME has received 
such reports but has largely ignored them. 

established and whether claims should be re
ported without waiting for a payment following a 
settlement or judgment. The Commission has 
already concluded that the need for timely report
ing and the desire to have a complete claims his
tory, regardless of amount, require a review of all 
pending claims and court actions. The federal law 
will, for the time being, preempt the $25,000 
threshold applicable in New Jersey's current re
porting law. New Jersey should urge federal of
ficials to permanently eliminate any threshold and 
to mandate reporting of unpaid claims. The En
forcement Bureau should also receive additional 
resources to correlate insurer and court data and 
to enable the BME and other boards to effectively 
assess the information and investigate cases in 
which incompetence is indicated. 



BME Is Critically Backlogged 
The BME is assigned to the Division of Con

sumer Affairs within the Department of Law & Pub
lic Safety. A single Enforcement Bureau handles 
its investigations and those of most of the 21 other 
professional boards in the Division. Deputy at
torneys general provide legal advice to the BME 
and prosecute disciplinary proceedings before it. 

Aside from the BME's deficiencies as portrayed 
in this report, the agency has been generally re
cognized as one of the most effective medical 
boards in the country and the most capable pro
fessional board in New Jersey in terms of dealing 
with wayward licensees. Typical of the praise ac
corded the BME is the testimony of Enforcement 
Chief Tumminello: 

The Medical Board is a very active board. Of 
the 22 licensing boards it is the most active 
board. It meets the most frequently. The 
Board members appear to devote the most 
time to their duties .... They don't take a 
summer vacation, as some boards do. They 
meet monthly 12 months a year. They also 
have executive committees which meet I 
would say a minimum of twice a month and 
sometimes three times a month to handle 
disciplinary matters. There's also a creden
tials committee which meets at least once a 
month to review credentialing matters. They 
are very busy. They have the most com
prehensive, detailed minutes of any board 
that I've had the opportunity to review 
minutes for. 

In many respects, also, theBME is proactive 
rather than reactive. It has, for example, published 
a quarterly information bulletin informing 
licensees of its regulations, dealt with problems 
associated with foreign-trained physicians, exam
ined continuing medical education proposals and 
sponsored a registration system to ensure greater 
regulatory control over unlicensed medical gradu
ates in residency programs. 

Lack of Resources 

Despite its overall positive stature, the BME 
lacks sufficient resources and procedures to ade
quately contend with its existing volume of com
plaints, let alone the additional workload that 
would result from properly responsible reporting 
of incompetency and impairments. 

42 

The BME, for example, does not review avail
able studies to determine whether high mortality 
rates at certain hospitals indicate incompetency 
by individual physicians. It has not studied 
autopsy reports to determine whether deaths in 
hospital emergency rooms could have been pre
vented if patients had received proper trauma 
care. Neither has the Board commissioned the 
Department of Health or any other organization to 
assess the practices of certain physicians to de
termine if the care provided meets required stan
dards. 

Statistics obtained from professional groups 
and BME activity summaries indicate that from 
1982 through 1986 the agency suspended or re
voked at least 186 medical licenses, ranging from 
33 to 42 such punitive actions per year. In 1985 
New Jersey's BME ranked ninth among all states 
in the number of disciplinary actions against phys
icians-eight actions per 1,000. In 1979 the BME 
reviewed 70 investigative reports for violations by 
doctors, a review activity that just one year later 
more than doubled to 153. The number of such 
investigative reports reviewed peaked at 228 in 
1982 and since then has averaged 175 per year. 
From 1983 through 1986 a total of 1,165 phys
icians appeared before the BM E, ranging from 
250 to 325 per year. 

The 17 part-time members of the BME regulate 
twelve categories of health care professionals, in
cluding physicians and surgeons. The other 
categories are chiropractors, podiatrists, mid
wives, nurse midwives, laboratory directors, 
specialty laboratory directors, hearing aid dis
pensers, acupuncturists, athletic trainers and or
thoptists. In all categories governed by the BME, 
about 30,000 licensees actively practice in New 
Jersey. At the outset of this Commission's report 
it was noted that there are 28,766 physicians with 
current New Jersey licenses. However, not all of 
these doctors practice in this state. The BME can
not determine precisely how many of its licensees 
are actively practicing in New Jersey. 

The BME's members are appointed by the Gov
ernor. Except for the ex officio member and three 
public members, the Governor must, by law, "give 
due consideration to ... recommendations sub
mitted by the appropriate professional organiza
tions" in making his appointments, although he is 
not bound by such recommendations. The ex of
ficio member must be the head of a department 
"closely related to the profession ... regulated." 



The Governor has designated the Chancellor of 
Higher Education as the BME's ex officio member. 

Board members serve three-year terms. In ad
dition to the three public members and the 
chancellor, BME's membership includes nine 
medical doctors, one osteopath, one chiropractor, 
one podiatrist and one laboratory director. 

Prior to any appointment to the BME, a limited 
background check is conducted that does not in
clude a review of records to determine if the indi
vidual has a criminal history or a flawed license 
status. The BME's Dr. Luka, who was its president 
for four years until mid-1gB?, testified that the 
Governor's office had asked him about three 
potential appointees, none of whom were ap
pOinted. Executive Director Janousek, describing 
the problems that could result from an inadequate 
background check of BME appointees, recalled 
how a member was appointed to one professional 
board who had been fined $130,000 for aiding and 
abetting an unlicensed activity. 

There is no formal indoctrination or training of 
Board members. New members are supplied with 
a BM E policy manual and copies of relevant statu
tes and regulations. They are briefed by the ex
ecutive director and deputy attorneys general as
signed to the Board. 

Inadequate Compensation 

BME members receive $25 for each meeting 
under five hours and $50 for each over five hours. 
The statute allows members to receive an amount 
determined by the attorney general, with the ap
proval of the state treasurer, not to exceed $100 
per day or $2,500 annually, in addition to ex
penses for mileage and tolls. Regular monthly 
meetings normally run for 10 hours and some
times up to 14 hours. Executive and credentials 
committee meetings usually last approximately 
eight hours. Thus, an actively participating Board 
member attending a regular meeting and three 
Committee meetings in a given month will have 
worked at least 34 hours, not counting preparation 
time, for $200, carfare and four lunches. Assum
ing his travel and preparation time brought the 
total to 50 hours, he would be compensated at 
little more than the minimum hourly wage rate as 
a prestigious professional exercising significant 
responsibility for preserving the public health and 
welfare. Such compensation for the time ex
pended and the professional expertise required is 
obviously unreasonable. 
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Part Time Operation Unwieldy 

After noting the diligence of certain Board 
members, despite the meager compensation, Ex
ecutive Director Janousek, frankly admitted the 
functional shortcomings of such a large group of 
part time regulators: 

Q. Are there some members of the Board who 
only attend the 12 regular meetings [held an
nually]? 

A. That's correct. 

Q. About how many? 

A. . .. I'd say at least two or three just attend the 
one full Board meeting a month, though they 
may be on an ad hoc committee for a special 
project. ... 

Q. Assuming that all ... members of the Board, 
if all vacancies were filled, were putting in 
their best efforts on the job, would that be 
enough, given the volume of work that the 
Board of Medical Examiners has? 

A. No. 

Q. And what would be desirable as a change in 
the system to allow all the work of the Board 
to be accomplished? 

A. Personally I think the Board should be a 
smaller Board. I think it's too unwieldy .... I 
also think, though it may be very idealistic, 
that there should be a full time Board, which 
when I say idealistic, I don't know what kind 
of recompense or salary these people would 
get. But it's a full time daily job and these 
people are part time members trying to wres
tle with a lot of problems, whether they be 
disciplinary problems, ethical problems. 

I also think that it's conceivable that the 
Board has too many different types of licens
i ng categories to wrestle with. Its name is the 
Medical Board but it has a lot of other 
categories ... that it has to deal with, and I 
think possibly the State ... should consider 
an allied health board to take away some of 
the lesser categories and let the Board be the 
Medical Board. 

CHAIRMAN PATTERSON: Is it difficult to get 
people to serve on the Board? 

A. I'm not in that process, but I think the prestige 
probably doesn't make it hard to get a Board 



member; but when they see the volume of the 
work, it's whatever type of individual that per
son is to decide how much they want to put 
into it. And I don't think they are informed as 
to what they are getting into and do they want 
to make a commitment, and do they know 
that they are going to have to serve on com
mittees, not just go to one Board meeting a 
month. I think they have to get-whoever 
makes the appointment has to get some type 
of commitment out of that Board member 
that he's going to serve the Board as the total 
Board wants him to serve .... 

CHAIRMAN PATTERSON: If a person is appointed 
to the Board and accepts the appointment 
and then finds out ... that the work is harder, 
more hours than he expected, does that per
son tend to resign quickly or does that person 
tend to go through the motions? 

A. They tend to go through the motions. 

No-Show Public Member 

It has been customary in most states, including 
New Jersey, to include so-called "public mem
bers" on various appointive boards to insure that 
the performance of such boards reflects a wider 
community-oriented and a reduced self-interest 
influence than might otherwise be the case. This 
practice supposedly has been particulary effective 
on the 22 professional boards that regulate scores 
of thousands of licensed professionals in this 
state. How effective such public members on the 
professional boards are depends, of course, on 
how active a minority role they play with respect 
to their associates who represent a more narrowly 
defined and specialized self-interest that, unwit
ting or not, may not always be equated with the 
public interest. For several years the BME mem
bership has been required by law to include three 
public representatives, but vacancies have per
sisted from time to time. Their's has been a critical 
responsibility considering the potential pressures 
on them by the members who constitute the 
BME's majority and who generally can be ex
pected to unite on decisions important to the 
medical profession. Thus, if a public member fails 
to respect even the minimal obligations of his of
fice, the abdication leaves a huge public consti
tuency exceedingly vulnerable to an imbalance of 
judgments by the Board. 

One such public member was appointed to the 
BME in March, 1986, and resigned in July, 1987. 
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During that period, he attended part of only one 
scheduled meeting of the agency. BME officials 
sought to have him replaced as long ago as early 
January, 1987. 

It should be emphasized here that the service 
of the BME's veteran public member, Ruth S. 
Ballou, has been distinguished by steady attend
ance and close, intelligent and public-minded at
tention to the official affairs, problems, dis
cussions and decisions of the Board. Indeed, Dr. 
Grossman, then the BME secretary, singled out 
Ballou's performance when he testified at the SCI 
on the subject of public members: 

I think [public members] play an important 
role on the Board. I think the Board has been 
drifting a little bit for the last year for lack of 
public member input, not a lot, just a little. 
We have one public member [Ballou] who 
has been on the Board for some time who is 
the editor of our newsletter that goes out to 
ou r licensees, who has been very effective 
reminding the Board of their responsibilities 
to consumers .... They should watchdog us. 
We had a public member who resigned I 
guess a year or two ago who I thought was 
a very effective watchdog who often called 
the physicians to task for being protective of 
physicians. I would like to see us have a 
strong group of public members. I would like 
to see four strong public members on the 
Board. 

The CommiSSion believes that all appointments 
to the professional boards are important. How
ever, public members serve a key function of 
ensuring that the members who belong to the pro
fession being regulated do not lose sight of their 
obligations to the general public out of misguided 
loyalty to colleagues. The Commission believes 
that an existing statutory procedure, allowing the 
Governor to remove public members after a hear
ing for neglect of duty, should be implemented as 
soon as such a situation appears. Moreover, as 
is the case with several other professional boards, 
the law governing non-public members of the 
BME should be amended to allow removal by the 
Governor, after hearing, for "misconduct, in
competency, neglect of duty or any other suffi
cient cause." 

Full Time Medical Director Needed 

The most important staff improvement at the 
BME would be the addition of a full time, salaried 



medical director. Such a specialized officer could 
aggressively communicate the BME's sense of 
priorities to the Enforcement Bureau and the 
Division of Law, assist in coordinating the work of 
these three entities, direct the screening of 
malpractice and other data to determine matters 
warranting further inquiry, and negotiate effective 
protective medical practice restrictions as an 
alternative to lengthy disciplinary proceedings. 
None of these important functions is effectively 
coordinated at the BME at the present time. 

During the many years (1959-1984) when the 
late Dr. Edwin Albano was president of the BME, 
the State reaped the benefits of having a medical 
director at the agency-without cost. When not 
performing his duties as the State Medical Exam
iner, at the time, Dr. Albano could be truthfully 
described as also working full time at the BME. 
Dr. Donahue of the BME described how effective 
a full time medical director would be at the BME: 

Q. What tasks would a medical director per
form? 

A. Well, if I could just go into the history of the 
Board a little bit. For 18 years Dr. Albano was 
president of the Board, and it was his full time 
job which he did for no financial remunera
tion. He did it for the love of the Board. All 
the members of the Board are practicing 
physicians or have other requirements for 
their livelihood. It would be very good if the 
Board had a full time professional director 
who would answer to the Board, who could 
coordinate all activities of the Board, not only 
reports of incidents of violation but policy 
matters and even a creative thinker for the 
Board who would add to the Board as Dr. 
Albano did. [Right now] a significant void [is] 
present. 

Q. This medical director would, to some extent, 
determine priorities for the Board's activities? 

A. No, I don't think so, except by his position he 
may influence priorities. 

Q. I'm thinking specifically in. terms of the 
Board's relationship with the Enforcement 
Bureau and the Division of Law, that is, the 
medical director indicating which investiga
tions should take priority, that sort of thing. 

A. Yes, absolutely. 
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Q. Being able to give some indication to the 
people doing the investigations or preparing 
the legal cases as to the extent of preparation 
necessary and that sort of activity? 

A. Yes, that would be his prime activity, I would 
think. 

Q. Would you see . .. the appointment of a full 
time medical dirctor . .. to be as important as 
devoting additional resources to the acquisi
tion of more investigators and more deputy 
attorneys general to handle the Board's' 
work? 

A. More important. 

Q. Could you briefly summarize why? 

A. Probably a great deal of work is done by the 
investigating team that doesn't have to be 
done. I have seen many reports in which 
there has been extensive investigation which 
could have been done by a momentary de
cision by a [medical] director in terms of its 
importance, and you can take it from there. 
I think that, as you have mentioned, the de
cisions that could be made to efficiently de
velop the workload of the various 
subordinates to the Board could be carried 
out very well by a professional director. 

A full time medical director would be able to 
conduct or supervise more complete analyses of 
the practices of allegedly incompetent or impaired 
physicians. Former BME Secretary Grossman tes
tified that this would allow the BME to focus on 
an entire practice rather than one or two incidents 
that may not accurately reflect a physician's pa
tient care abilities or attitudes: 

I would love to just take it a step further. [The 
BME] will have [a] complaint based on .. : the 
care of two patients and we ask for records 
and we talk to the doctor and we talk about 
the care of those two patients and we look at 
the records on those two patients. Then we 
try [to] make a judgment about his com
petency based on those two patients. I think 
that's terrible. There are records of 500 pa
tients sitting in his office. I would like some
body to go into his office and ... look at every 
tenth chart. You want to talk about resources; 
I am scared to death to suggest that in public, 
because what they are going to do is say, 
"Good, you do that." We don't have the 



people. Then you could make a judgment as 
to whether or not a doctor is competent, 
maybe. 

Grossman described additional tasks a medical 
director could undertake: 

Q. What would be this medical director's duties? 

A. Well, this issue [of priority setting] we have 
already described, number one. Number two, 
he certainly would have the ability to look at 
complaints as they came in and evaluate 
them medically .... I think that he could cer
tainly be involved in policymaking de
cisions .... What do you do with doctors who 
don't want to treat patients with AIDS, et 
cetera, et cetera. There is so much mileage 
you get out of Board members and I don't 
think that the Board members can supply all 
of the medical expertise that is needed .... 

Q. Someone who could give guidance asto the 
effective utilization of scarce resources? 

A. That would be a big part of his job. 

Q. Would he also participate in settlement nego
tiations, that is, negotiations leading up to 
consent judgments? 

A. I would think so, with the Board having the 
final say. 

Q. You mentioned that in some cases reed
ucation would be the appropriate course to 
achieving some kind of change in the way a 
practice [is] conducted. I take it that the 
medical director would provide this infor
mation to the physicians being scrutinized? 

A. yes .... I really see him as again also having 
the ability to surround himself with a group 
of consultants that he could call upon on 
short notice to look at some matters. 

Fees Pay Most of BME's Costs 

The BME has annual expenditures of about 
$1,827,000. Its expenses include a proportionate 
share of the cost of services by the Enforcement 
Bureau, the Division of Law and administrative 
support from elsewhere in the bureaucracy. 

The BME staff-consisting of 15 full time em
ployees, a full time hourly employee and six part 
time workers-devotes at least 60 percent of its 
efforts to licensing and the remainder to dis-
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ciplinary matters. With the exception of the ex
ecutive director and two assistant executive direc
tors, all BME staffers are clerical. The revenues 
to pay for the BME's operations come primarily 
from examination and license fees. A sum of 
about $150,000 is derived from penalties and 
costs assessed against disciplined health care 
professionals regulated by the BME. By statute 
the BM E may retain license fees to defray "ex
penses of securing evidence against and pros
ecuting persons violating the provisions of the 
laws with the enforcement of which they are 
charged .... " 

The initial physician license fee was $150 and 
the biennial fee was $80 until August, 1987, when 
increases to $225 and $160, respectively, were 
approved by the BME. These increases will 
provide funds for additional Enforcement Bureau 
personnel to review medical malpractice cases 
and other evidence of potential incompetency, as 
well as for follow-up support. 

Until the SCI began its investigation, increased 
appropriation requests to enable the BME to keep 
pace with its increasing workload had not been 
submitted. Such fiscal timidity, in the face of an 
obvious need for more resources, perhaps reflect
ed a concern within the profession that any in
creased funding for BME's benefit would auto
matically mean increased licensing fees. 

That such a concern was not illusory was dem
onstrated when the Department of Law and Public 
Safety, obviously alarmed about BME's failure to 
conduct more than a superficial review of the hun
dreds of accumulated malpractice reports sub
mitted by insurance companies, requested and 
received an additional $439,000 for fiscal year 
1988 to fund a malpractice section in the Enforce
ment Bureau. As noted, the concomitant in
creases in the physician license renewal fees will 
be the funding source for the new section, as well 
as additional necessary resources. 

Regulatory Procedures Outdated 

Many of the BME's most critical and 
burdensome office processes are handled manu
ally-a shocking anomaly in this high-tech elec
tronic age considering the sophistication of the 
profession the agency regulates. Files are not 
cross-indexed or not indexed at all. Data is not 
maintained so that it can be easily retrieved to 
effectively evaluate compliance with statutes and 
regulations the BME must enforce. For example, 



no summary information is available to indicate 
the existence, much less the frequency, of hospital 
reports of disciplinary proceedings against phys
icians. All important license fee payments are not 
even collected in some instances, as BME's Luka 
testified: 

We have found that there are physicians who 
run into a problem, a disciplinary problem of 
some type, that supposedly have an active 
license in the State of New Jersey and have 
not paid their biennial registration for five, 
six, seven years. 

Q. Do you know how many? 

A. No. We just don't have that computer ability 
to find it out, and I think that's silly. We have 
tried to address that issue, and [Executive 
Director] Janousek is well aware of it, and ... 
it's in the process of being computerized to 
check on it. 

Janousek reported hopefully that for the 1987 
biennial renewal period the BME will for the first 
time institute an Order of Ineligibility system that 
will bar from practice those physicians who fail to 
renew their licenses within a required period. This 
procedure was proposed after it was belatedly 
discovered that physicians in two recent dis
ciplinary cases were practicing (one in a hospital 
setting) without having renewed their licenses. 

A single clerk recently worked part-time on the 
task of inserting data from the insurance reports 
of malpractice awards into a personal computer. 
The SCI had suggested using data base software 
to organize the insurance report information. Con
cededly following up certain SCI mid-probe rec
ommendations, the BME staff has completed 
much of the data entry work. However, further 
action has yet to be taken on the reports. 

Concerning the BME's erratic tracking of com
plaints, Janousek testified: 

Q. Does the Board maintain a log of all com
plaints? 

A. It maintains a log of complaints, though it 
may not be a full and complete log. 

Q. What might be absent? 

A. I started that log some years ago only be
cause the Division of Consumer Affairs re
quired that in a monthly and then yearly com-
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pilation of information that I indicate the 
number of complaints that I received and the 
disposition number .... And I enter com
plaints that come across my desk, but I'll tell 
you, when I get a report from a hospital or 
something to do with advertising, something 
to do with a criminal conviction ... , for some 
reason I don't put it in the book. I don't know 
why. I consider the routine complaints the 
ones that they are interested in, and I can't 
give you a better explanation. 

Obviously, to have a full and complete record 
you should put everything that comes across 
my desk that has any question of violation of 
some rule, regulation or statute, but it's not 
being done. I do it myself, and I have a lot 
of things that keep me busy. 

Q. To assist you, you have recently obtained a 
personal computer? 

A. Yes. I have asked for and am in the process 
of completing information that the computer 
center wants to obtain [for justification of] two 
additional PCs .... It's my hope that I can 
personally use [one], learn how to use it and 
enter complaints and be able to track them 
when somebody calls up and says what's the 
status of the complaint rather than relying on 
my memory, which is my computer right now, 
and not a bad one, but not infallible. 

BME Struggling to Modernize 

Considering the BM Es national reputation as 
one of the best state regulators, it is difficult to 
imagine the plight of its sister agencies in other 
jurisdictions on the basis of the SCI's probing into 
the Board's licensure procedures. It may well be 
true that, beginning with the biennial renewal 
period in the fall of 1987, a number of reforms will 
mark a procedural update that will at long last 
modernize the BME. Consider the disturbing lack 
of information about the licensees which the SCI 
encountered: 

The minimal information routinely collected by 
the BM E on its physician licensees is contained 
in the initial license applications, biennial renewal 
applications and forms for changes in "office ad
dress or ... employment." Until the 1987 biennial 
renewal period, renewal applications had space 
only for a single address, which was not specified 
to be an office address. Also, there was no place 
to identify a practice or an employer, so the BME 
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often wound up having a residential "address of 
record" and no information about the scope of a 
given physician's professional practice. There was 
space to indicate a single "main specialty" but no 
space to indicate secondary specialties. Although 
the applicant had to indicate whether he main
tained a practice in New Jersey, he did not have 
to specify its location. There was space for listing 
two licenses held in other states but no place to 
indicate the type of license, whether the person 
was practicing in another state or precisely where 
such practice occurred. Hospital affiliations were 
also absent, as were group practice names, em
ployers, residency programs, military reserve af
filiations, other licenses held in New Jersey, driver 
license suspensions, criminal arrests not yet re
sulting in indictment, medical malpractice in
surance carriers, history and status of malpractice 
coverage, specialty certifications held and license 
denials or disciplinary actions in other states. This 
lack of information left the BME with not even a 
rudimentary foundation on which to begin in
quiries concerning alleged shortcomings on the 
part of suspect physicians. 

Executive Director Janousek reported that for 
the 1987 biennial renewal, which is scheduled to 
begin in the fall, more information is being sought 
from licensees. The renewal form now asks for all 
states where the physiCian holds a license. It also 
asks for all hospitals where privileges are held by 
the phYSician, as well as all office addresses in 
New Jersey. The question seeking information 
about any administrative offenses has been ex
panded to specify the types of agencies and pri
vate organizations that regulate or grant practice 
privileges to physicians (state licensing agency, 
Department of Health CDS Registry, Drug En
forcement Administration, hospital, Medicaid, 
Medicare). The question relating to convictions or 
indictments for crimes has been expanded to in
clude arrests and to specify various types of dis
positions for a criminal offense. Although minor 
traffic offenses need not be listed, offenses such 
as driving while impaired or intoxicated must be 
disclosed. The new form also provides that the 
entry of an expungement or sealing order in any 
judicial or administrative proceeding or an order 
authorizing pre-trial diversion does not relieve the 
applicant of his duty to disclose. Moreover, the 
new form specifies that a failure to answer ques
tions or to answer them truthfully may result in 
denial of renewal or a suspension or revocation 
of licensure. 
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Nonetheless, there are continuing deficiencies 
in the system. The new license renewal form still 
does not ask for the names of a physician's prac
tices or employers. There is space to indicate a 
single "main specialty" but still no indication of 
secondary specialties or what the applicant does. 
There again is space for listing two licenses held 
in other states but still no place to indicate the type 
of license, whether the person is practicing in 
another state or precisely where such practice 
occurs. Also absent from the new form are current 
partiCipation in residency programs, military re
serve medical affiliations, other licenses held in 
New Jersey, driver license suspensions, medical 
malpractice insurance carriers, history and status 
of malpractice coverage and specialty certifica
tions held. Thus, the renewal form still lacks much 
useful information. In addition, it does not yet con
tain an applicant's certification that information 
supplied is true and an acknowledgment that he 
is aware that if any of the statements made are 
wilfully false he is subject to punishment. 

The initial license application form has yet to be 
revised. It therefore will not provide considerable 
data vital to the BME's regulatory obligations. It 
does not request the applicant's office addresses, 
practice names or employers, specialties, other 
state practice locations and hospital affiliations, all 
residency programs attended, military reserve af
filiations, other licenses held in New Jersey, driver 
license suspensions, medical malpractice in
surance carriers, history and status of malpractice 
coverage, specialty certifications held and license 
denials or disciplinary actions in other states. At 
present, incongruously, the renewal application 
seeks more information from the applicant in 
these important categories than the initial license 
application. 

Janousek testified at the SCI that the BME only 
recently started including an AMA questionaire 
with its initial license applications. If (by chance) 
the questionaire is returned, it is placed in the 
physician's file. 

The BME's physician files are confusing and 
difficult to utilize effectively. The shelves of open 
files represent ongoing investigations of phys
icians and matters awaiting action by the BME. 
There are also shelves of closed or "#2 files" on 
physicians whose cases are no longer being in
vestigated. While the files are arranged in 
alphabetical order on the shelves, no indexing has 
been available for several years. The closed files 



are merely placed in a separate area of the 
shelves and only in alphabetical order. This scat
tering of files without adequate indexing and 
cross-indexing has resulted in an incomplete his
tory for individual applicants for licensure or for 
other purposes. The BME's staff might not know, 
for example, that a closed file exists for a phys
ician presently under investigation. Thus, the En
forcement Bureau would lack information to assist 
its investigation and the BME would not have a 
complete history upon which to base decisions. A 
master index referencing all files pertaining to a 
given physician is essential to reduce confusion. 

Some improvement may be forthcoming when 
the BME participates in a Centralized Licensing 
Information System (CLlS), which will be main
tained by the Division of Consumer Affairs in a 
computerized data base. Originally scheduled to 
go on line in fiscal 1985, the system will not be
come fully implemented until fiscal 1988. Despite 
its critical need for procedural modernization, the 
BME, with its large volume of data, will be one of 
the last agencies to participate, according to pres
ent plans. 

A most important additional use for CLiS would 
be to notify hospitals and other important parties 
of the details of any action taken against a phys
ician's license. Presently, the BME relies upon 
hospitals to observe notices of disciplinary actions 
contained in its monthly newsletter and to obtain 
copies of orders on their own initiative. The SCI 
has observed examples where hospitals either did 
not see notices pertaining to their staff members 
or did not obtain copies of orders so that import
ant practice restrictions could be implemented. 
This was especially the case for hospitals other 
than those where the actual conduct which re
sulted in the disciplinary action took place. Based 
on the increased practice and affiliation infor
mation which will accumulate in the BME's files, 
it should supply copies of disciplinary orders to 
all interested parties as immediately as possible 
in addition to publishing a general notice in its 
monthly newsletter. 

Among other uses, the CLiS should allow the 
BME to rapidly supply information concerning 
licensees to members of the public making tele
phone inquiries. Presently, callers to the BME 
telephone number may obtain such information 
only after a time-consuming manual search of files 
by BME staffers. 
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Unused Statute Should Be Repealed 

Pursuant to what the Commission regards as a 
useless statute, N.J.S.A. 45:9-17, licensees must 
file certified copies of their licenses with the clerks 
of the counties in which they reside (or if they live 
out-of-state, in the county where they practice). 
County clerks must annually report their lists or 
registries of licensees to the BME "to be approved 
by the board." Executive Director Janousek testi
fied that the statute has not been followed by 
county clerks, with the exception of "one or two 
that have done it within the last seven or eight 
years." No statistics are kept based on what little 
information is received and the information is not 
cross-checked against BM E files. The Com
mission believes that no useful purpose is served 
by this admittedly ineffective reporting require
ment imposed on county clerks. The statute would 
especially be outdated if the BME were to collect 
all the data that the SCI believes it should collect 
routinely at the time of initial licensure and license 
renewal, as previously noted. 

Criminal History Checks Not Done 

Neither the BME nor its investigative arm, the 
Enforcement Bureau, conducts routine criminal 
history record checks of applicants for physician 
licensure or relicensure. Even when they are 
interested in the criminal history of a particular 
physician under investigation, they are only 
authorized to receive so-called "Code E" infor
mation, which is New Jersey convictions alone. 
Arrest data ("Code C" information) is unavailable 
unless the Enforcement Bureau is working with a 
law enforcement agency on a current criminal in
vestigation. Also, neither the BME nor the En
forcement Bureau has access to criminal history 
information maintained by the Federal Bureau of 
Investigation. 

The value of criminal history checks is il
lustrated by the case of a Maryland physician who 
applied for a New Jersey license in 1985. H.e in
dicated that a disciplinary action had been taken 
against a previous license but failed to disclose 
that he had been charged with a crime. The BME 
determined that the disciplinary ac
tion-revocation of license in 1980 for in
competence concerning the treatment of 16 pa
tients-occurred in Maryland. Fortuitously, the 
BME received from Maryland regulators a news
paper clipping that revealed the doctor's arrest 
and indictment allegedly for sexual assault while 



examining a pregnant patient. The BME found out 
that the patient withdrew the charges before trial; 
however, its further inquiries revealed that the 
doctor had omitted from an application for privi
leges at a hospital any indication of his forced 
resignation from a residency program. The BME 
also discovered that he had used a favorable ref
erence in an unauthorized way. Had criminal re
cord checks been a routine procedure, the BME 
would not have had to find out indirectly about the 
doctor's deception. 

Increased Authority Necessary 

The public should better realize that many legal 
remedies exist that the BME can utilize to protect 
patients from physicians who are identified as im
paired or incompetent. In appropriate cases these 
provisions allow the BME to exclude offenders 
from the profession or impose substantial monet
ary sanctions. Indiscriminate or bad faith prescrib
ing or dispensing of controlled substances is 
grounds for license revocation, suspension or re
fusal, or to deny admission to an examination. 
Other grounds include gross negligence, malprac
tice or incompetence, repeated acts of negli
gence, malpractice or incompetence, professional 
misconduct, adjudicated insanity, habitual use of 
intoxicants or drugs, illegally or fraudulently ob
taining a diploma, license or certificate, employing 
unlicensed persons, conviction for violation of a 

Enforcement Bureau 
The Enforcement Bureau conducts investiga-

. tions and inspections for all 22 professional 
boards in the Division of Consumer Affairs. It also 
can initiate investigations on its own under the 
supervision of the attorney general and the direc
tor of the Division. Of its four staff sec
tions-administration, inspection, investigation 
and drug diversion-the last two are those with 
which the BME has the most direct contacts. The 
investigation section has two supervisors and 14 
field investigators, including three registered 
nurses. In the drug diversion section, there are 
two supervisors and 10 field investigators. Most of 
this section's cases are referred by a Drug Di
version Committee chaired by the chief of the En
forcement Bureau. The committee consists of rep
resentatives of the Enforcement Bureau, Medicaid 
Fraud Section in the Division of Criminal Justice, 
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federal or state narcotic law, conviction for or 
practice of criminal abortion, conviction of a crime 
of moral turpitude or a crime relating adversely to 
the practice of medicine, etc. Indeed "professional 
misconduct" has been held to include drinking 
during work hours and having alcohol on the 
breath even though no determination was made 
that it adversely affected performance. The BME 
also may require a physician to take affirmative 
corrective actions in order to retain his license, 
and it may condition licensure on securing medi
calor other professional treatment. 

Despite these powers, it is not clear to what 
degree the BME may supervise or restrict the 
practices of physicians whose questionable ac
tions do not amount to gross negligence, malprac
tice or incompetence. Neither is it clear that such 
physicians may be required to practice only under 
supervision or a proctorship or to participate in 
retraining as a condition of practice. The Com
mission believes that it is necessary to amend the 
uniform licensing law to provide for specific re
medial measures that a licensing board may take 
in the event that the licensee fails to practice in 
a manner deemed by the board to be in the best 
interests of the public. Such an amendment would 
emphasize the remedial role of the professional 
boards rather than the disciplinary role. It would 
also clarify the authority of the boards to deal in 
more rehabilitative ways with problems that might 
not require severe sanctions. 

State POlice, Department of Health Drug Control 
Program and the Federal Drug Enforcement Ad
ministration. 

Investigations Backlog 

Overall the Enforcement Bureau monitors all 
criminal investigations conducted by other agen
cies and reports findings and results to the re
spective professional boards. It also conducts in
vestigations of an administrative nature. 

It was no surprise to the Commission, consider
ing the range of the Bureau's enforcement obli
gations and the variety of "clients" it is required 
to serve, that the Bureau's case work is seriously 
backlogged. 

As of October 1, 1987, the Bureau listed 555 
pending investigations on behalf of all 22 boards. 



Almost half, 259, were BME cases, of which 97 
had been open for four months to one year and 
104 for more than a year. 

A major development so far as the BM E is con
cerned was the Legislature's approval, effective in 
Fiscal Year 1988, of funding for a medical 
malpractice section. This section's 10 in
vestigators would investigate the hundreds of 
medical malpractice case settlements, arbitration 
awards and judgments reported to the BME by 
insurance carriers pursuant to the 1983 reporting 
law. The Commission of course endorses this and 
other expanded efforts to adequately investigate 
complex incompetency cases. 

Diminished Undercover Role 

Present law unnecessarily restricts the Enforce
ment Bureau's ability to conduct safe and suc
cessful undercover investigations. Since they are 
not criminal law enforcement officers, Bureau in
vestigators may not electronically intercept or re
cord their conversations with others who are not 
aware of the interception, except with advance 
approval of the Attorney General or a county pros
ecutor after demonstrating a suspicion that 
evidence of criminal conduct would be derived. 
However, the Bureau often investigates serious 
matters not amounting to criminal offenses. Bu
reau Chief Edward Tumminello testified at the SCI 
that electronic surveillance of an undercover in
vestigator's activities is 

particularly important in situations where 
there may be transactions involving drugs 
and especially where we're investigating an 
individual who is alleged to have sexually as
saulted patients, particularly female patients 
[and] we are required to send a female in
vestigator into a physician's office, for exam
ple, and that individual may be alone ... with 
the physician. We have no way of monitoring 
what is occurring in that situation. 

Since at present the unlicensed practice of 
medicine is not a criminal offense in New Jersey, 
Bureau investigators lack electronic surveillance 
protection even when they are operating under
cover to expose a person who is violating this 
most basic regulatory safeguard. In other areas 
where a licensed practioner is unfit to practice 
medicine but not likely to be charged with any 
criminal offense, the Bureau is similarly 
hampered. The present limitation on electronic 
support for undercover operations increases the 
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danger to Bureau investigators and unnecessarily 
extends the period during which practitioners may 
perform harmful procedures on unsuspecting pa
tients. 

The Commission believes, therefore, that the 
New Jersey Wiretapping and Electronic 
Surveillance Control Act should be amended to 
allow interceptions, consented to by Enfor<;ement 
Bureau investigators or other individuals, of con
versations between themselves and others where 
there is a reasonable basis to believe that such 
conversations will provide evidence of violations 
of statutes and regulations governing the conduct 
of health care professionals. The amendments 
should provide for attorney general approval of all 
such interceptions. 

Coordination and Priority Setting 

Witnesses testifying at the SCI generally agreed 
that the BME and the Enforcement Bureau have 
an excellent working relationship. The Enforce
ment Bureau chief attends regular BME meetings 
and receives copies of minutes of those and of 
BME committee meetings. There was some con
cern, however, that routine investigative pro
cesses unduly delay decision-making in cases 
where the threat to patient safety demands a 
swifter, better-coordinated process. The BME's 
Grossman described this problem in his SCI testi
mony: 

[One case involved] a doctor who was an 
obstetrician whose privileges were summarily 
suspended from [a] hospital about two years 
ago because he practiced poorly, and I am 
being kind. [The BME was] notified by the 
hospital. ... Within a couple of months ... a 
brief abstract was sent to me for screening. 
My response was, "get the Executive Com
mittee to look at this, I think this is a signifi
cant matter." The Executive Committee look
ed at it and said "we would like to see hospital 
charts of four patients mentioned in this par
ticular case." We then, instead of writing a 
letter to the hospital saying "send us the four 
charts," we went to the [Enforcement Bu
reau]. [They] ultimately went to the hospital 
and got the charts. They then came back to 
us. The time was 10 months. Now, that case 
is now two years old and that doctor has been 
practiCing in another hospital for two years. 
He got his privilege at the other hospital prior 
to his suspension from the first hospital. I just 
think that's terrible. 
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I have a case ... I was asked to look at, and 
the consumer complaint was she went to the 
hospital hemorrhaging in a miscarriage situ
ation and her obstetrician wasn't available. 
When she said to the hospital "get me any 
obstetrician," they were unable to come up 
with one. It turned out her hemorrhaging 
stopped and she was not injured, fortuitously, 
and she left the hospital six hours later and 
went to another hospital, never having been 
seen by an obstetrician. In my response back 
to the Executive Committee as a screening 
Board member, I said, "let's write to the hos
pital and ask them ... why is it that you don't 
have an obstetrician available for an emerg
ency situation?" What has their medical di
rector done about this complaint and what is 
their routine and procedure? I sent that re
port back" to the Board. The Board handed 
it to the [Enforcement Bureau]. " .. The in
vestigative report came back to my desk 14 
months later, 14 months. That consumer 
thinks we are the biggest bunch of idiots in 
the world. If there is a bad situation down 
there at that hospital-I don't know if there is 
or there isn't-we let it go on for 14 months. 
I think that's terrible. 

Grossman further testified that insufficient re
sources and lack of coordination are responsible 
for the investigative delays: 

Q. What are some of the reasons that it takes 
so long, in your opinion? 

A. ... Resources. I am sure from conversations 
with the [Enforcement Bureau chief] that they 
are understaffed. And secondly, it's my 
opinion that they pursue the investigative ef
fort in some cases beyond a reasonable ... 
amount of effort. ... And I don't think that the 
investigative people have the medical skills to 
know that, and I don't fault them for that. 

Q. So you would say [that there is] investigative 
overkill? 

A. Lack of ability of investigators to know the 
severity of the problem. 

Q. Now, to avoid that situation from occurring, 
I take it it would require some degree of coor
dination with either the Board members who 
are physicians or with some staff person for 
the Board who would have medical ex
pertise? 
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A. Yes. 

Q. Is that sort of coordination happening? 

A. No. 

Q. Why is it not? 

A. At the end ... [of the monthly BME meeting] 
agenda ... we have the closed agenda. And 
during the closed meeting ... the Board is 
asked, "do you want us to pursue this." ... 
Well, to be honest with you, it is usually 6 
o'clock at night and later when those ques
tions are asked. I have been there since 8:30 
in the morning, I don't have any paper in front 
of me and I don't remember the details of the 
case. I am real unhappy about being asked 
those kinds of questions in that kind of a 
setting. 

Q. Basically, you are saying that it would be 
preferable to have day-to-day coordination 
between the [BME] staff and the Enforcement 
Bureau? 

A. And the deputy attorneys general. 

Q. In the Division of Law? 

A. Yes. 

Q. And the purpose of that coordination would 
be so that the Board could take more ex
peditious action? 

A. Yes. 

Revise, Expand Deputy AG Role 

Assisting the BME in handling its legal af
fairs-whether in connection with investigative re
ferrals to the Enforcement Bureau, its own dis
ciplinary proceedings or complaint processing or 
the conduct of its cases before administrative law 
judges-the BME is represented by three full time 
deputy attorneys general and one part time depu
ty. Because official policy requires that a deputy 
other than the one who prosecuted a case advise 
the BME on the legal issues affecting its disposi
tion, the alternating of advisor and prosecutor 
roles has been criticized as an obstacle to im
partiality. Dr. Luka, the BME president at the time, 
described his discomfort with the system: 

Q. An attorney general's policy requires that a 
deputy attorney general other than the one 



who prosecuted a particular case before the 
Board provide the Board with legal advice on 
issues affecting that matter's disposition. Is 
this system workable? 

A. It's workable, it's worked. I'm not very happy 
with it. I think I find it uncomfortable to sit with 
a deputy attorney general next to me advising 
me on a case that I may be adjudicating or 
presiding over and then 20 minutes later the 
same [deputy] attorney general is presenting 
a case to me, a different case granted. It's 
uncomfortable at times. 

We are in the process of recommending 
some recommendations in that respect too, 
and I have had several conferences with 
Deputy Attorney General [Douglas] Harper 

Insufficient Probation Monitoring 
A number of physicians are practicing in New 

Jersey with license restrictions imposed by the 
BME, either as conditions for licensure or as a 
result of disciplinary proceedings. The restrictions 
include mandatory supervision by other phys
icians, limits on the place of practice, curtailment 
of procedures that may be performed, limited 
narcotic prescribing, submission of therapist re
ports and mandatory attendance at support group 
meetings or courses. 

The BME does not maintain statistics on the 
number of licensees practicing under restrictions. 
It could not produce a report on who or where 
such physicians are. 

When a licensee is placed on probation, there 
is little, if any, monitoring of compliance. A BME 
staff member maintains an index card file, which 
is reviewed each month to determine whether a 
required report or an installment payment on a 
penalty is due. Overdue submissions to the BME 
office are reported to the executive director, who 
then sends a letter to the licensee requesting com
pliance. Executive Director Janousek testified at 
the SCI about the lack of monitoring: 

Probation to a physician in this State is really 
a hollow term. People ask me what it means 
and it means, I guess, that if you commit an 
offense during probation, the Board will be 
more severe on you the second time around. 
But the Board does not have the mechanism 
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[Chief of the Professional Boards Section in 
the Division of Law] concerning this matter. 
He is now in the process of putting some of 
this on paper, presenting it to the attorney 
general for his review, for some possible 
changes. 

Q. Are you talking about a far-reaching reform 
such as having a separate counsel for the 
Board? 

A. Yes, I am. 

Q. As opposed to just a modification of DAG 
assignments? 

A. Well, I'm looking for a change; ... I think ... 
a legal advisor to the Board should not pros
ecute cases. 

in place, nor does it have the personnel to go 
out on a daily basis to the people on proba
tion just to talk with them as you would with 
somebody on probation from the cou rt sys
tem. 

Enforcement Chief Tumminello testified that his 
office was also limited: 

. .. We don't [monitor probation] rou
tinely-only if there's some complaint or in
formation received that indicates there has 
been or is a violation. 

The BME's Dr. Luka condemned the probation 
monitoring system: 

Probation has been really meaningless for 
this Board, totally meaningless; we have no 
way of monitoring it. ... I very strongly be
lieve that these people should be on proba
tion, that something should be followed, that 
we should have someone go out there and 
look into their office periodically to see what 
they are doing, find out what they are dOing 
in the hospitals, and we just don't have the 
facilities for that. When we place someone on 
probation administratively, all it means is if 
that individual should do something ab
normal again he would probably get 
smacked twice as hard for a very small trans
gression of the Medical Practice Act, but we 
really don't have a probationary follow-up. 



The BME's Grossman testified that the word 
probation itself "is meaningless, because there is 
no probation. There is no system whereby [the 
BME] brings [the doctor] into the office and says, 
'How are you doing?'" Asked by Commissioner 
Zazzali whether probation at the BME was nothing 
more than a written or oral reprimand, Grossman 
replied, "That's correct." 

Usually if the BME determines that an impaired 
physician has been rehabilitated and must be 

monitored to make sure that he has no relapse, 
it allows the IPP to supervise the case and to 
report progress or transgressions to the Board. 
Thus, a private organization, itself understaffed 
and underequipped to handle sophisticated 
monitoring, is often called upon to relieve the BME 
of a major responsibility. Since the IPP owes pri
mary allegiance to members of the profession, 
including impaired physicians, its objectives often 
conflict with the BME's primary responsibility of 
protecting the public. 

Quality Assurance, Peer Review and Utilization Review 

New Jersey and, indeed, the nation have placed 
considerable reliance on health care review sys
tems (variously called quality assurance, peer re
view or utilization review) under the control of 
health care professionals to detect and deal with 
physician incompetency or other shortcomings. At 
least five major review systems function in New 
Jersey in an effort to restrain the cost of medical 
care and to monitor its quality. 

Fi rst, the State Department of Health certifies 
utilization review organizations (UROs) to review 
the care provided to all hospitalized patients in 
New Jersey. Second, the Joint Commission on the 
Accreditation of Hospitals (JCAH), as part of its 
accreditation program in which all New Jersey 
hospitals participate, monitors hospital com
pliance with its quality assurance (QA) program. 
Third, the Federal Department of Health and 
Human Services (HHS), through the Health Care 
Financing Administration (HCFA), supervises a 
system of Utilization and Quality Control Peer Re
view Organizations (PROs) to assess the per
formance of physicians authorized to provide care 
for patients enrolled in the federally-funded Medi
care system for the elderly. Fourth, the New Jer
sey Division of Medical Assistance and Health 
Services (the State agency that administers the 
federally and state-funded Medicaid program of 
health care for the indigent) contracts with a PRO 
and uses its own employees to determine whether 
Medicaid providers fail to meet "acceptable and 
customary standards of medical practice." Fifth, 
the Alternative Health Systems (AHS) program 
within DOH monitors quality assessment pro
grams mandated for HMOs by federal and state 
law. 
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The Commission has determined that peer re
view in whatever form has failed to live up to its 
full potential as a mechanism for exposing and 
reducing incompetency in New Jersey. This failure 
results primarily from the lack of coordination be
tween the various peer review systems and lack 
of reporting to and oversight by the BME. 

Congress recently sought to encourage "effec
tive professional peer review" with enactment of 
the Health Care Quality Improvement Act in No
vember, 1986. Under this law hospitals, HMOs 
and professional societies that follow formal peer 
review processes meeting federal standards to 
take action against a physician's clinical privileges 
or society membership, as well as their peer re
view committees, staffs, truthful witnesses, con
tractors and other participants, are not liable for 
the review actions. No liability under state law will 
exist for such actions commenced on or after Oc
tober 14, 1989. However, a state legislature may 
opt to exempt such peer review from liability 
earlier or it may by legislation reject altogether the 
immunity from liability under state law. If the 
protected parties are sued and have met federal 
standards in the review activities, the court must 
order the suing physician to pay their costs and 
attorney's fees, provided such parties "substan
tially prevail" in the lawsuit and the physician's 
claim or conduct of the litigation was "frivolous, 
unreasonable, without foundation or in bad faith." 

Certified Utilization Review Organizations 

On behalf of the Department of Health, UROs 
determine whether hospital inpatients or same
day surgery outpatients have been properly 



classified under the State's prospective reim
bursement system. This system allows hospitals 
to be paid fixed amounts for each patient based 
on the diagnosis related groups (DRGs) into which 
the patients fall. The reviewers scrutinize dis
charges of all hospital patients as well as concur
rent medical necessity and appropriateness of ad
missions and continued stays of patients. 
Assessments of the quality of patient care 
provided are made during the course of the re
views. 

Faith K. Goldschmidt, director of the health de
partment's Reimbursement Systems Develop
ment, Evaluation and Research, and the overall 
supervisor of the state's utilization review pro
gram, testified about the lack of coordination 
among her department, the BME, the Medical So
ciety and the UROs. What should be a "standard
ized smooth flowing process," she said, "is not 
occurring now." In additio,n, utilization review has 
not fully established standards of medical care 
upon which the competency of physicians may be 
judged, Goldschmidt testified that this process 
was begun as early as 1976 but was not im
plemented. 

A staff of just five state health department em
ployees supervises the entire utilization review 
program, Because of the team's lack of resources, 
many potentially useful studies have not been 
conducted. Indeed, because of the emphasis on 
"money type" problems quality issues are largely 
overlooked. Bernice Ferguson, head of the clinical 
team that administers the department's utilization 
review program, testified: 

[The] main focus is rate setting. , . the real 
focus in our unit is reimbursement, capital, all 
the money type problems; that really gets the 
attention, 

Q, You are saying there are very little resources 
available for quality of care? 

A. To really correct some of the limitations that 
we have, yes. 

DOH's Goldschmidt testified that a departmen
tal reorganization of resources and priorities 
would enhance the quality assurance function, 
even if overall resources were not increased: 

Instead of having the quality issues segre
gated within the ... programs and done by 
people who have other responsibilities, it 
might be more efficient to pull out a group 
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within the Department, or, if you want to get 
very ambitious, for the state as a whole, to do 
nothing but monitor, direct, coordinate quali
ty of care issues.,.. The quality issue is 
going to be increasing, and it's not going to 
be [just] the physicians; it's going to be nurs
es and everyone else. Looking to the future 
that might be something that would be very 
good for New Jersey in terms of making sure 
that the citizens' health and safety are taken 
care of. 

The state program allows UROs to delegate the 
concurrent review function to the hospitals. Fifty
one out of 89 hospitals have availed themselves 
of this option, Another six hospitals are partially 
delegated; that is, either the initial registered 
nurse reviews or the follow-up physician reviews 
are delegated. In light of the obvious potential for 
a uniformity of interest between the reviewers and 
the reviewed in the delegated setting, the Com
mission was not surprised to hear the health de
partment's Ferguson testify that "there have been 
some concerns as to the vigorousness of the hos
pitals providing their own reviews." 

When utilization review, primarily concurrent, of 
a particular physician discloses an inferior level of 
care, the problem is most often dealt with privately 
within the confines of the medical community. As 
described by Ferguson: 

The question is, what happens to the infor
mation? ... Presently what the utilization re
view physicians do is to bring it to the atten
tion of the practitioner and the hospital ad
ministrator for them to correct it. Beyond that, 
we have no-they have no authority from the 
Department to go any further than that. ... If 
they feel that that physician needs a co-man
ager, in other words, they are still not com
fortable with the way he is practicing, they will 
require another specialist in his field to be a 
co-manager of this patient until such time 
that they are satisfied. But that information 
does not go any farther than that. 

The SCI investigation revealed that the UROs 
and the BME do not consult regarding substan
dard physicians prior to the time that a particular 
case reaches an impasse involving what the UROs 
call "continued aberrant behavior." In addition, 
the BME claims it has received no referrals from 
the UROs on questions about the quality of patient 
care. This lack of contact with the BME has oc
curred despite the existence of a state law allow-



ing hospital utilization review committees to dis
close information to "representatives of ... gov
ernment agencies in the performance of their 
duties, under the provisions of Federal and State 
law." Although the law protects members of such 
committees from liability for their recommen
dations or findings or for furnishing such infor
mation to the government agencies, peer review 
officials indicated that one hinderance to effective 
communication with the BME is a fear of lawsuits 
brought by reviewed physicians. Therefore, the 
Commission supports portions of a pending bill, 
S-403, that would expand immunity from civil suit 
to individuals employed by or assisting certified 
UROs and further urges that the original law be 
amended to provide similar protection for individ
uals who may not be members of the designated 
peer review committees but who assist the com
mittees in their functions, serve as witnesses or 
provide information to the committees. Moreover, 
the law should be amended to provide for the 
award of reasonable attorneys fees expended on 
behalf of members, assisting parties, witnesses or 
persons providing information who substantially 
prevail in lawsuits that may be filed against them 
and which are found to be frivolous, un
reasonable, without foundation or brought in bad 
faith. Sections of S-403 that provide for confiden
tiality of information secured by the UROs should 
be amended to clarify that disclosure to the BME 
must be made upon its request and may be 
provided to the BME on the initiative of the URO. 
Such disclosure is essential to the early identifi
cation of incompetent and impaired physicians. 
Since investigations on behalf of the BME are con
ducted in confidence, there is little cause for con
cern that innocent reputations might suffer. 

A major gap in the utilization review system is 
the fact that it is limited to hospitals. The health 
department's Goldschmidt testified about this de
ficiency: 

What concerns me is some of the referrals 
and the things that we have gotten in [from] 
outside of the Department in terms of the 
quality of care in other facilities like nursing 
homes, specialized rehabilitation facilities 
. .. , psychiatric facilities, home health care. 
The UROs certified by us ... have no 
authority todo anything about that and that's, 
I think, something that will have to be taken 
into consideration ... None of them have that 
concurrent, in-the-facility, hands-on, daily 
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kind of monitoring process, and I think that's 
really important. 

JCAH-Certified Quality Assurance Programs 

The Joint Commission on Accreditation of Hos
pitals (JCAH) is a private non-profit organization 
composed of representatives of the American 
Medical AssOCiation, the American Hospital As
sociation, the American College of Physicians, the 
American College of Surgeons and the American 
Dental Association. The JCAH's purpose is to 
evaluate and assure the quality of patient care 
provided by hospitals, ambulatory health care 
programs, psychiatric and substance abuse pro
grams, long term care facilities and hospice pro
grams. Hospitals which meet JCAH standards are 
accredited for three-year periods. All hospitals in 
New Jersey are JCAH-accredited. 

In order to comply with the quality assurance 
program of the JCAH (implemented in April, 
1984), a hospital must maintain certain standing 
medical staff committees. The committees are set 
up to perform studies in these areas: 1) blood 
usage, 2) surgical review, 3) medical review (in
cluding appropriateness of care and sufficiency of 
records), 4) pharmaceutical and therapeutic re
view (including adverse reaction to medication), 5) 
antibiotic review, 6) morbidity and mortality review 
(including deaths, complications, early dis
charges, retrospective case mix review, etc.), and 
7) generic screening program (including un
planned transfers, readmissions, etc.). 

The Commission had neither the time nor the 
resources to fully assess the merits of the JCAH 
accrediting program. However, from what it has 
learned about the failure of hospitals to respond 
to moral or legal obligations to report serious dis
ciplinary matters to the BME, the Commission 
would not be surprised to discover that certain 
hospitals may be much less deserving of ac
creditation than the JCAH realizes. As with other 
programs, hospitals are handling their quality as
surance problems internally at every level of resol
ution, again with far more concern for salvaging 
medical careers than for either health care quality 
or safety. The SCI focused on this issue with re
spect to the JCAH's program . 

Although the broad authority granted to rep
resentatives of the BME and the Department of 
Health appears to allow them access to the 
minutes and other records of hospital quality as
surance committees, routine inspection of such 



materials has never occurred. Thus, state regu
lators have not utilized an unusually important 
means of identifying physicians who may pose a 
danger to patients. An example of a potentially lax 
hospital investigation discovered by the SCI 
points out the need for the BME and the Depart
ment of Health to take a more active role in 
monitoring hospital quality assurance. 

On September 22,1986, an anesthesiologist re
ported to the Impaired Physicians Program (IPP) 
of the Medical Society of New Jersey that #20, 
another anesthesiologist at the same hospital, and 
a possible drug abuser, was responsible for as 
many as five unnecessary patient deaths. The only 
information possessed by the BME concerning 
#20 was that when he applied for a license in late 
1985 he failed to mention two schools that he had 
attended in the foreign country where he obtained 
his medical training. After satisfying itself that 
"there was absolutely no reason for #20 to mis
represent his education on his application, other 
than ignorance," the BME declared him eligible 
for licensure "with an admonishment." 

The SCI learned that what the BME did not 
know at the time was that #20 also falsified 
another portion of the application for licensure. In 
response to the question, "Have you ever been 
charged with, arrested for, or convicted of, a crime 
of any degree in this or any other State of the 
United States or foreign country?" #20 checked 
"no." However, he had been arrested in 1983 (and 
subsequently acquitted) for theft from a depart
ment store in Pennsylvania. Moreover, #20 was 
continuing to drive with a suspended New York 
driver's license and no New Jersey license. 

Despite uncovering severe allegations concern
ing his medical practice, supported by several 
sources, the IPP never made any information or 
sources known to the BME. On the question of 
competency, the IPP deferred to the hospital ad
ministration, which also never reported any infor
mation to the BME. 

In light of what the SCI has learned about the 
reluctance of hospitals to report serious lapses in 
the quality of care provided by certain physicians, 
the Commission urges that express statutory 
authority be given to representatives of the De
partment of Health and the BME to inspect all 
records of all health care facilities relating to the 
JCAH's quality assurance requirements, including 
the minutes of quality assurance committee meet-
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ings. Both agencies have sufficient confidentiality 
protections to safeguard the reputations of phys
icians who practice properly. Since their primary 
mission also is to insure the quality of patient care, 
the BME and the Department of Health (which 
could refer appropriate cases to the BME) are 
better equipped than the hospitals to put aside 
concerns about collegiality among peers and the 
potential for institutional embarrassment in order 
to vigorously protect patients. 

Medicare's Peer Review Organization 

Since October, 1984, the Peer Review Or
ganization of New Jersey, Inc. (PRO of NJ), a phys
ician-sponsored PRO and a nonprofit corporation, 
has under contract with the federal government 
conducted peer reviews for hospitalized Medicare 
patients throughout New Jersey. It is assisted by 
two subcontractors, Axiom of Springfield and 
Passaic Valley PSRO of Wayne. (The three or
ganizations are also certified by the State Depart
ment of Health). Based on their findings a phys
ician may be temporarily or permanently barred 
from treatment of Medicare patients. Until recently 
a PRO had the authority to deny payments only 
to hospitals that violated its standards. However, 
under a new policy, effective September 26,1986. 
physicians who perform unnecessary surgery, 
order patients hospitalized for inappropriate 
reasons or keep them in the hospital too long 
stand to lose their fees for those services. 
Previous Medicare discipline of physicians based 
on PRO findings had been restricted to instances 
involving fraud. 

PROs conduct reviews of billing information 
supplied after the discharge of patients by two 
fiscal intermediaries, Blue Cross of New Jersey 
and Prudential. After a computer-assisted selec
tion process, hospitals are requested to make 
available for PRO screening additional infor
mation pertaining to the care provided to a 
substantial portion of all discharged Medicare pa
tients. Based on physician-developed criteria, the 
PRO determines whether a particular patient 
needed to be admitted to the hospital, whether the 
stay exceeded acceptable limits and whether ser
vices provided met appropriate standards of 
medical care. If anything occurred that typically 
should not happen, the matter is referred to a PRO 
physician for further review. 

A predenial notice may be sent to the treating 
physician notifying him that payment may be d"· 



nied and giving him time to respond if he contests 
the denial. In addition, quality of care questions 
may be raised concerning unexpected events in 
the care of particular patients, such as abnormal 
laboratory values or unanticipated returns to the 
operating room. If the treating physician's 
response to questions is not acceptable, the PRO 
may engage a specialist in the same field to con
tinue the review. The issues may be discussed by 
committees that deal with quality within the PRO 
or the hospital. In an effort to correct unaccep
table practices, the PRO may intensify its monitor
ing of the physician and mandate educational ef
forts. Finally, if the PRO determines that attempts 
to improve performance have proven futile or that 
a "gross and flagrant" danger to patients exists, 
sanction proceedings begin. PRO recommen
dations for sanctions are sent to the Inspector 
General (IG) of HHS, who has 120 days to approve 
or to disapprove of them. They are automatically 
approved if no action is taken by the IG. The fed
eral government then takes out an advertisement 
in a local newspaper announcing that sanctions 
are in effect. Finally, the BME is notified. 

Although the PRO program operates in facilities 
that handle Medicare patients, its effects are felt 
by far more than the approximately 30 million 
people enrolled in the Medicare program na
tionwide, because the same facilities and their 
staffs also treat a multitude of patients whose care 
is paid for by the patients themselves or by other 
payers. Thus, a successful PRO program would 
impact favorably on far more patients than just the 
elderly. 

Since its authority and resources were 
strengthened in May, 1985, the PRO in New Jersey 
has generated an increasing number of cases 
against New Jersey doctors and hospitals. It also 
appears, according to its own estimates, to be 
making notable progress in reducing hospital 
mortality rates. 

It seems sensible to conclude that the BME 
would have an acute interest in making sure that 
the physicians contributing to excessive and pre
ventable deaths are not jeopardizing their non
hospitalized patients nor their non-Medicare pa
tients. Nonetheless, contacts between the New 
Jersey PROs and the BME are almost nonexistent. 
PRO of NJ's executive vice president, Martin P. 
Margolies, could only recall one instance in which 
a representative of the BME inquired about a 
physician. Only two physicians have been referred 
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to the BME for discipline after a federal sanc
tioning proceeding, and these two referrals were 
attributed to a predecessor federal review system. 
One additional referral is currently under Board 
review. 

The federal regulations appear to allow for, and 
to some extent even mandate, more frequent ex
changes of information between the PROs and 
state licensing bodies than presently occurs. In 
general terms the federal regulations provide that 
PRO information must be held in confidence ex
cept where "necessary ... to assist appropriate 
state agencies having responsibility for licensing 
or certification of providers or practitioners." 42 
CFR Sec. 476.103(b)(5). 

PRO of NJ has not made permitted disclosures 
because it does not want to be viewed as a part 
of the physician disciplinary system and because 
it has not identified physicians that in the opinion 
of its governing board constitute a sufficient threat 
to patients to warrant referral to the BME. PRO of 
NJ's Margolies explained the reasoning behind 
the minimal contacts with the BME: 

Q. Would you see some benefit in terms of your 
responsibility for insuring the quality of pa
tient care to that kind of an exchange of infor
mation, that is a fairly free-wheeling ex
change of information between PRO of NJ 
and the fBME]? 

A. My own opinion is it may be detrimental to 
the whole review process. One of the reasons 
why we are able to get the cooperation and 
frankness from physicians is they view [our 
purpose] ... as being to educate and not to 
be punitive in nature .... I think if the phys
icians who participated felt that every time we 
looked at a particular problem, regardless of 
how serious it was or wasn't, we were going 
to be sending this on to the [BMEJ. I think 
they would see this as a more punitive pro
cess and we would be less apt to get phys
ician participation in the process and make 
or take corrective action where we need to. 

Q. So what would your response be if there was 
an assumption that the fBME] would not do 
anything until it followed its own processes of 
inquiry and determination? 

A. I personally might not have a problem, but I 
can't speak for the board of trustees because 
I don't make that policy. 



Contrary to the concerns expressed by 
Margolies and others about the disciplinary focus 
of the BME, the Commission has found that in
quiries on behalf of the BME are conducted with 
recognition that a physician cannot be said to be 
incompetent until all the proofs are in and have 
been reviewed by the Board. Moreover, the BME 
has demonstrated its willingness to salvage the 
careers of problem doctors so long as their pa
tients can be protected through practice restric
tions. There is no serious basis for believing that 
the BME or its representatives cannot be trusted 
to deal fairly with information concerning potential 
problems in a physician's practice. 

The BM E's then President Luka testified that 
the existing system of peer review could be im
proved: 

The program as it's operated at the present 
time it's not a true peer review organization, 
it's a cookbook type of review problem. It 
does help us, it has helped in attracting atten
tion to physicians who are incompetent. How
ever, it is not a true peer review program 
because the people that are doing the review
ing are only reviewing charts, they are review
ing on a cookbook type of basis. In my own 
humble opinion, I think that in many cases 
they are adding to the morbidity [relative in
cidence of disease] of patients of the State 
of New Jersey in the actions that are taken. 
There is a very important place for a peer 
review in the whole medical system. I don't 
think the way the system operates now is an 
adequate way to do it. 

Q. A proper peer review system would operate 
how? 

A. If it's going to be an ongoing review, if you 
have a dermatologist reviewing a 
dermatologist's charts and say this guy is 
doing something stupid or he is not doing the 
job well, or a pathologist reviewing the 
pathologist's charts, or an internist reviewing 
an internist's charts. That's not happening in 
our system. 

Q. Is such peer review happening at all in New 
Jersey? 

A. No, it's not. It exists only within a limited area 
in hospitals that have the tissue committee 
reporting, a department which reviews cases 
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of admissions; it's done in that way, but it's 
done on the basis of a hospital requirement. 

Margolies of PRO of NJ contended that the term 
"cookbook" peer review can no longer be applied 
to peer reviews conducted for the federal Medi
care program because physician peers, including 
committees of specialists, are brought in as the 
reviews progress through the system. He also de
fended other aspects of his operation: 

Q. What is your response to the criticism that 
PROs are placing economics above quality in 
their reviews? 

A. We believe that the physicians who partici
pate in our organization participate because 
they are concerned about the quality of medi
cal care on a short term and long term basis. 
Their feeling is that if physicians don't stay 
involved the quality will deteriorate. They re
cognize that the federal government and 
other peers are concerned that the care be 
rendered in the most effective and efficient 
manner, but their concern is that quality 
doesn't suffer. And consequently everything 
that we are geared towards doing is geared 
toward quality. 

We also believe that if you give the ap
propriate quality, treat the patient ap
propriately, give him the services that are 
needed, in the long run you end up saving 
money. If you bring a patient in and short
change him and sent him out before he has 
completed the course of therapy that he 
needs, we know that he will probably end up 
either dead or readmitted to a hospital again, 
costing the system more money .... We think 
if you treat them appropriately and give them 
what they need, you are also serving an econ
omic function. 

HMO Quality Assessment 

As part of the trend toward expanding peer 
reviews beyond hospitals, the Alternative Health 
Systems (AHS) program within the health depart
ment monitors quality assessment programs 
mandated for HMOs by federal and state law. In 
order to obtain a certificate of authority to operate 
in New Jersey, an HMO must demonstrate that it 
has a quality assessment mechanism supervised 
by a physician. The system must comply with 
broad guidelines in order to be able to identify 
potential problems, examine them and ensure 



that something is done to correct problems that 
actually exist. AHS staff members review the ef
fectiveness of the quality assessment mechanism 
at annual visits to the HMO. 

AHS also utilizes several external quality 
assessment programs for HMOs. These include 
audits of monthly, quarterly and annual utilization 
reports, complaint reports, malpractice suit re
view, disenrollment surveys, periodic site visits, 
resolution of HMO consumer complaints and 
HMO patient satisfaction surveys. 

Medicaid's Review Programs 

PRO of NJ contracts with the state Medicaid 
agency to perform quality and utilization reviews 
of the care provided by hospitals to indigent pa
tients whose care is paid half by the federal gov
ernment and half by the state government. The 
federal government pays 75 percent of the cost 
of the Medicaid review contract. 

PRO of NJ's peer review of Medicaid is similar 
to its Medicare review. None of the review function 
is delegated to the reviewed hospitals themselves, 
as is the case with the DOH-certified utilization 
review organizations reviewing the care provided 
to non-Medicaid and non-Medicare patients. On 
the other hand, unlike the URO program, the more 
costly concurrent review is not conducted as a 
matter of routine for all hospital admissions. In
stead, the review of patient care subsidized by the 
federal government under the Medicaid and 
Medicare programs consists of retrospective re
view of a large sample of the paid claims sub
mitted to PRO of NJ by fiscal intermediaries. If 
quality of care problems surface, PRO of NJ may 
do special studies or concurrent review for a par
ticular physician. It also has the authority to re
quire prior approvals before reimbursement will 
be allowed in certain cases. 

Since the beginning of Medicaid program peer 
review, Medicaid agency officials could recall re
ceiving only two referrals from PRO of NJ or its 
predecessor PSROs of quality of care matters in
volving physician treatment of Medicaid patients 
(although there have been referrals of a handful 
of sanctions under the Medicare program). They 
attributed this to the fact that the original contract 
emphasized cost issues over quality issues and 
indicated that negotiations are pending for a new 
contract that would give more emphasis to quality 
of care concerns. 
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This is not to say that during the original con
tract period there were no quality issues raised. 
PRO of NJ requested corrective action plans in 28 
cases. Intensified review of three physicians was 
implemented and precertification of admissions 
for three others was initiated. The Commission 
believes that the BME should have been given the 
opportunity to review these cases to determine 
whether, in conjunction with other information in 
its possession, it should take steps to protect the 
public. 

If PRO of NJ determined that a physician was 
continuing to fail to conform his practice to ap
propriate standards as determined by a commit
tee of his peers, including, if necessary, phys
icians in the same specialty, it would refer the 
physician to the Division of Medical Assistance 
and Health Services (Medicaid agency) for sanc
tioning proceedings. In the quality of care area a 
state sanction would involve exclusion from the 
list of authorized providers or the imposition of 
practice restrictions in the treatment of Medicaid 
patients in order to retain provider status. 

If Medicaid received a referral from PRO of NJ, 
it would be screened by Robert Popkin, the Medi
caid agency's assistant director in charge of the 
Office of Program Integrity Administration. 
Popkin, a lawyer, would have medical review 
analysts, some with a background in nursing, re
view the facts of the case prior to screening. In 
the event that Popkin were to determine that ad
ditional medical expertise was necessary, he 
would have the case reviewed by Dr. Yaovares 
Thatsneyakul, the office's resident medical con
sultant. 

In addition, Popkin could invoke a rarely used 
procedure for obtaining review assistance from 
the state Medical Society. This procedure in
cludes a so-called In-house Peer Review Commit
tee (IPRC) that ultimately determines whether a 
referral is appropriate. 

Since early 1983 the IPRC has sent only one of 
12 cases to the Medical Society. None of the 11 
actionable cases was reported to the BME. This 
is another example of the failure to bring potential 
problems to the attention of the BME so that it 
might determine for itself whether patients are 
protected. Further, the BME was deprived of an 
opportunity to identify additional problems con
cerning these Medicaid providers and to review 
their general practice behavior. 



The Medicaid program's quality assurance sys
tem is unique in several ways. It provides for direct 
review by government employees or consultants 
of quality of care. In addition to the contracted 
reviews of hospital cases performed by PRO of 
NJ, a Surveillance and Utilization Review 
Subsystem conducts computer scans of Medicaid 
billing data for outpatients as well as inpatients, 
and a number of exception criteria address quality 
issues. Quality is also assessed by resident teams 
of physicians, nurses and social workers assigned 
to the Medicaid district offices and psychiatrists 
in the central office who preauthorize specified 
courses of treatment and levels of care. In ad
dition, the fiscal intermediary for physiCian billings 
(Prudential) has a unit with professional staff that 
assesses quality of care, among other duties. 
Moreover, a Provider Unit reviews information 
from recipient complaints and other non-com
puter sources concerning quality of care. A quality 
assurance program exists in the Medicaid agen
cy-sponsored Personal PhYSician Plan in which a 
Medicaid patient volunteers to allow a single phys
iCian to manage his care at a prepaid capitation 
rate. Finally, the Federal Government also recently 
mandated that Medicaid agencies that contract 
with HMOs treating Medicaid patients conduct an
nual reviews of the quality of care provided by the 
HMOs. 

All of this information may be screened by 
Popkin to determine if quality concerns warrant 
consideration by the BME. Under written guide
lines most recently revised in October, 1986, if a 
particular case involves a "violation relating to fit
ness for licensure or involving improper pro
fessional practice," Popkin may refer it to a Legal 
Action Committee (LAC). Composed of key ad-

ministrative and medical personnel of the Medi
caid agency, the LAC invites "as needed" a deputy 
attorney general (DAG) representing the pro
fessional boards to consider whether cases 
should be referred to the BME because of in
dicated violations of board statutes and regu
lations. 

From January, 1985, through August, 1987, 
only four cases involving alleged misconduct in 
the treatment of patients were referred by the 
Medicaid agency to the BME, directly or through 
the LAC. Popkin indicated that a significant 
reason for such a small number of referrals to the 
BME is that the BME's jurisdiction 'in incompeten
cy issues appears limited to 1) violations of speci
fic Board statutes or regulations, 2) gross negli
gence, malpractice or incompetence, 3) repeated 
acts of negligence, malpractice or incompetence, 
or 4) determinations that the professional "is in
capable, for medical or any other good cause, of 
discharging the functions of a licensee in a man
ner consistent with the public'S health, safety and 
welfare." Although this is an overly confining inter
pretation of the Boards' jurisdiction, the Com
mission agrees that the relevant statutes need to 
be amended to enlarge the grounds for Board 
action and to enhance the BME's remedial 
authority. 

The Commission also believes that an effective 
peer review mechanism should be available to the 
BME itself to assess the practices of borderline 
physicians who the Board has some reason to 
believe pose undue risks to patients, even if in
competence has not yet been proven. BME review 
teams, protected by statute and adequately 
funded, should operate under the supervision of 
the proposed medical director. 

Exchange Of Information Among States 

Certain incompetent physicians have a 
propensity for interstate travel in order to renew 
their practices without governmental limitations. 
Information on disciplinary actions from New Jer
sey and other states is maintained by the Feder
ation of State Medical Boards (Federation), the 
National Clearinghouse on Licensure, Enforce
ment and Regulation (CLEAR) and the American 
Medical Association (AMA). This combined effort 
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sounds much more formidable and effective than 
it actually is. 

The Federation maintains a Computerized Dis
ciplinary Data Bank on physicians. It began to 
provide direct links to the data base for medical 
boards in mid-1986 in an attempt to better curtail 
phYSician "border skippers." New Jersey's BME is 
not yet sufficiently "computerized" to be able to 
take advantage of this service. 



CLEAR, formed in 1,980, is a cooperating or
ganization of the Council. of State Governments. 
It maintains a computerized National Disciplinary 
Information System (NDIS) containing data on 
final disciplinary actionssubmitted on a multitude 
of health care and non health care professionals 
by participating enforcement agencies. This sys
tem submits quarterly reports to subscribing state 
licensing agencies. New Jersey does not partici
pate. 

The AMA Physician Masterfile attempts to 
maintain current and historical data on all medical 
doctors, regardless of membership in the AMA. 
Doctors of osteopathy are included if they have 
completed allopathic residencies, are members of 
the AMA, have requested to be included in the file 
or have been the subject of a disciplinary action 
by a licensing board. Also included are graduates 
of foreign medical schools who are in the United 
States and meet education standards for primary 
recognition as physicians. Students in United 
States medical schools also are included. 

A major source of data for the Masterfile is the 
Record of Physicians' Professional Activities 
(PPA). This is a mail questionaire survey which 
has been sent every four years since 1969 to all 
physicians residing in the United States as well as 
those residing temporarily overseas. The latest 
PPA census was completed in January, 1983, with 
a response rate of approximately 90 percent. 

Concerned that physicians who have been sub
ject to licensure action in one jurisdiction may 
relocate and practice in another jurisdiction in 
which they hold a license, the AMA instituted a 
notification procedure in October, 1984. Based on 
the monthly Federation summaries of licensure 
actions in each state and a review of each sub
ject's AMA file, the AMA identifies concerned 
licensing jurisdictions and advises them that 
licensure actions have been taken elsewhere. The 
AMA does not describe the action reported by the 
Federation or offer any opinion regarding the ac
tion. State boards advised of actions may consult 
Federation reports and seek further information 
from the jurisdictions reporting the actions. 

The BME itself publishes monthly reports sum
marizing its disciplinary actions. These reports are 
forwarded to at least 60 entities, including the 
AMA and the Federation, which maintain the infor
mation on computers. 
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Despite these laudable efforts by individual and 
influential professional organizations, probably 
the only truly effective method of establishing a 
state-by-state network of notices on errant doc
tors is by federal legislative action. This statutory 
move was initiated last year. 

The federal Health Care Quality Improvement 
Act of 1986 requires all state physician regulatory 
boards to report all disciplinary actions and 
license restrictions, probations or surrenders 
directly to the Secretary of Health and Human 
Services or his designee beginning not later than 
November 14, 1987. Even though the law provides 
no effective sanction for noncompliance, it prom
ises to create a "superclearinghouse" of infor
mation available from licensing boards, as well as 
from hospitals, HMOs, medical societies and in
surance companies. The Commission therefore 
recommends that the BME fully comply with the 
new law as it is implemented. In addition, in order 
to receive federal Medicaid funding, state Medi
caid agencies must now report to the federal 
clearinghouse adverse actions against health care 
practitioners, including physicians, taken by their 
respective licensing authorities. Medicare and 
Medicaid Patient and Program Protection Act of 
1987. Professional board cooperation will be 
necessary for New Jersey's Medicaid agency to 
properly perform this task. 

In October, 1986, the Inspector General for the 
Veterans Administration (VA) issued a final audit 
report which found that 93 doctors on the VA 
payroll had been disciplined by state medical 
regulatory boards. The licenses of 24 had been 
suspended or revoked. The 93 represented two
tenths of one percent of the 47,000 full or part time 
physicians employed by the VA. The VA had been 
unaware of many of the disciplinary actions be
cause it lacked internal controls to identify phys
icians with license problems. It had not indepen
dently verified the status of physicians' licenses 
with state medical boards or independent agen
cies. 

The audit had matched the names of VA phys
icians with records kept by the AMA, the Feder
ation of State Medical Boards and the California 
Board of Medical Quality Assurance. In many 
cases the physicians held licenses to practice 
medicine in more than one state and disciplinary 
actions did not apply to all their licenses. Drug
related problems, either personal drug abuse or 
violations in prescribing, were responsible for 60 



percent of the actions. The VA reported that it is 
now requiring a check of the status of all licenses, 
malpractice insurance claims, drug privileges and 

Continuing Medical Education 
Continuing medical education (CME) programs 

are available in New Jersey but CME is not man
dated as a requirement for continued licensure. 
Despite the rapidity with which improvements in 
treatment procedures are occurring in the medi
cal world, a physician in New Jersey, once 
licensed, is officially considered eternally compe
tent and without any need of retesting. Only in 
certain medical specialty fields is there a require
ment for continuing education. Licensed phys
icians may take additional training in preparation 
for examinations given by specialty "boards" to 
enable them to become "board-certified" in a par
ticular specialty. Thereafter, continuing education 
is a requirement for retaining certification and 
some boards even require retesting to remain 
certified. Although a licensed physician may prac
tice in any specialty as a general proposition, 
board certification denotes advanced skill in a 
particular field. It is generally required for 
academic positions and may be required for ap
pointments by certain hospitals or governmental 
institutions and agencies. 

The Academy of Medicine, the 75-year-old 
"teaching arm" of the Medical Society of New Jer
sey, offers continuing medical education for phys
icians. It is affiliated with 28 physician specialty 
societies. In a recent year it provided approx
imately 1,300 programs. 

The BME's Long Range Planning Committee is 
studying several facets of mandatory continuing 
medical education, including whether competen
cy testing should occur as a condition of license 
renewal. Laws in California and Oregon authorize 
boards to compel a physician to take a clinical 
competency examination if there is reasonable 
cause to believe that his skill level is inadequate. 
Californ ia allows a physician two chances to pass 
an oral examination conducted by a panel of two 
physicians. Oregon generally utilizes written tests 
because they offer a firmer legal basis for subse
quently denying a license or imposing discipline. 

Reeducation as a disciplinary option is rarely 
employed by the BME even though it would offer 
a means of reducing incompetency short of 
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clinical privileges for its physicians. It also plans 
to establish a review of all VA physicians' licenses 
every two years. 

lengthy and intensely adversarial disciplinary 
proceedings. However, such an option is not fully 
available to the BME because of inadequate re
medial educational resources. This problem was 
more specifically described by the BME's Dr. 
Grossman: 

Our sources of reeducation are very difficult 
to acquire and I think, I am not looking to 
assign guilt, but I think one of the jobs that 
is not being done in this state is that when 
we do discover a doctor whose skills may be 
borderline and it's tough to decide where the 
borderline is and it's tough to decide which 
side of the border he is on, so you really don't 
want to suspend or revoke [a license] be
cause it's probably not indicated but you want 
to reeducate, maybe reprimand, whatever, 
you are hard pressed to find some place to 
put that doc to get him reeducated. I think at 
the State University [of Medicine and Den
tistry]. we have a right to expect them to be 
able to help us on that. 

Q. Has there been any communication between 
the Board and the University on the subject 
of reeducation? 

A. Yes. The Board has approached the Presi
dent of the Univer{iity and asked him to dis
cuss with his departments whether or not 
they would be in a position to accept doctors 
for reeduction. I don't think we received a 
response. 

Q. You are just aware that it was discussed at 
Board meetings? 

A. I am aware that the idea came up that, "Gee, 
wouldn't it be nice if the University were able 
to take some of our docs who need reed
ucating and putting them into a mini-resi
dency or whatever the ed ucators thoug ht was 
appropriate. " 

In September, 1985, the State Department of 
Insurance Task Force on Medical Malpractice rec
ommended that doctors take 150 hours of con-



tinuing medical education every three years as a 
condition for continuing practice. A Joint 
BME/Higher Education Committee report joined 
in this recommendation. Rather than propose that 
a lesser number of hours of continuing education 
be taken during the current two-year relicensure 
cycle, the Joint Committee called for triennial 
licensure renewal. 

BME Executive Director Janousek warned that 
the administration of a reeducation program 
would constitute yet another burden on his 
already overburdened staff. He also testified that 
at a minimum any proposal should be coordinated 
within the present biennial license renewal period. 
He indicated that, something on the order of 100 
hours every two years would prove more manage
able administratively. The SCI does not endorse 
adding a year to the renewal period. In a three
year period the practice information on licensees 
available in the BME files would become signifi
cantly outdated. Regardless of regulations requir
ing that changes be reported as they occur, the 
effective time for updating of BME file information 
is upon formal notification of a license renewal. 

Certain researchers have claimed that continu
ing medical education has not produced any sig
nificant improvement in patient care. Nonetheless, 
27 states and territories mandate continuing 
medical education as a condition of license re-

Licensing Standards 
Present Standards Summarized 

A Joint Committee on Educational and 
Licensure Standards for Physicians (JOint Com
mittee), composed of members of the BME and 
the State Board of Higher Education, published a 
report in March, 1987, which recommended the 
first major revisions in New Jersey's medical 
licensing standards since 1921. (Chancellor of 
Higher Education T. Edward Hollander is an ex 
officio member of the BME). 

Presently, to become a licensed physician in 
New Jersey a person must meet the following re
quirements: 

• Be at least 21 years old, of good moral 
character and a citizen of the United States (or 
have declared his intention to become a citizen). 

• Complete high school or the equivalent. 
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newal. Obviously, a properly structured program, 
utilizing the highest standards of the respected 
Accreditation Council for Continuing Medical 
Education and high caliber materials for self
study, would help improve physician practice 
skills. The Commission favors at least an experi
ment with mandatory continuing medical educa
tion. 

The Commission cautions, however, against 
proposing a superficial continuing education 
mandate merely to divert attention from more im
mediately effective reforms for identifying and 
dealing with incompetent physicians. An iii-con
ceived CME program would constitute little more 
than a public relations ploy that would inconve
nience able physicians without correcting in
competency. It should be remembered, also, that 
quality educational programs will require that the 
BME be given additional oversight and adminis
trative resources. 

Lastly, the Commission urges that any man
datory continuing medical education program in
clude specialized instruction designed to help re
duce the problems of physician incompetency 
and impairment. For example, the BME's Dr. 
Grossman testified at the SCI that he would "in
clude medical ethics and risk management re
quirements" in any mandatory educational pro
gram. 

• Complete two years of college, including 
courses in chemistry, physics and biology. 

• Complete medical education of "not less than 
4 full school years, including four satisfactory 
courses of lecture of at least 8 months each, con
secutively or in 4 different calendar years ... 
which courses shall have included a thorough and 
satisfactory course of instruction in medicine and 
surgery." (An alternative medical education re
quirement allows licensure after receiving "the 
degree of Bachelor of Medicine upon completion 
of a course of study acceptable to the Board and 
of not less than 30 months duration in not less 
than 3 different calendar years in a medical col
lege approved by the Board, and ... a full year 
of intern training in a medical college hospital or 
a hospital affiliated or aSSOCiated with such medi
cal college.") . 



• Complete one year of residency or other 
post-graduate work in a school or hospital accep
table to the BME. (Foreign medical students 
graduating after July 1, 1985, must complete 3 
years of such training). 

• Pass an examination approved by the BME. 

The Foreign Medical School Dilemma 

Although rapidly closing the gap with its Univer
sity of Medicine and Dentistry, New Jersey was 
late in providing medical education programs for 
its citizens. The Joint Committee reported that in 
1986 the vast majority of New Jersey's new resi
dent physicians were trained out of state and 
more than half of these graduated from foreign 
medical schools, either as citizens studying 
abroad or as aliens desiring to practice in the 
United States. Indeed, New Jersey ranks first in 
the country in the percentage of foreign medical 
graduates (FMGs) in its graduate medical educa
tion programs. A 1986 breakdown: 49 percent of 
participants in graduate medical education were 
U.S. medical graduates, 33 percent were citizen 
FMGs and 18 percent were alien FMGs. 

While there are qualified foreign medical 
schools, BME and Higher Education officials have 
stressed that most foreign schools, especially the 
newer ones, are inferior to United States schools. 
They have expressed particular concern about in
adequate clinical training, admission require
ments, faculty, curriculum, facilities and equip
ment in foreign schools. 

United States and Canadian allopathic (M.D.) 
medical schools are accredited by the Liaison 
Committee on Medical Education (LCME), rep
resentative of the Council on Medical Education 
of the American Medical Association and the As
sociation of American Medical Colleges. Os
teopathic (D.O.) medical schools are accredited 
by the Bureau of Professional Education of the 
American Osteopathic Association. However, the 
LCME and the Bureau do not accredit schools 
outside of the United States or Canada. In fact, 
there is no centralized accrediting agency for 
foreign medical schools. In most states, including 
New Jersey, a listing in the World Health Organiza
tion's World Directory of Medical Schools is con
sidered a minimum criterion for a foreign medical 
school's acceptability. Although entry in that direc
tory verifies that a foreign medical school is oper
ating legally, it affirms nothing about the quality 
of the school's educational program. 
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New Jersey's BM E (unlike the boards of at least 
eight other states) does not maintain a list of 
foreign medical schools whose graduates are 
eligible for licensure. A June, 1986, report by the 
Inspector General for the U.S. Department of 
Health and Human Services found that during the 
previous four years at least eight states (not in
cluding New Jesey) had enacted requirements 
that all applicants for licensure be graduates of 
schools that meet or are "substantially equivalent" 
to the standards set by the LCME. Some other 
states (not including New Jersey) have made simi
lar changes that specified the licensing body's 
authority to approve or disapprove foreign 
schools. 

All 54 licensing jurisdictions that constitute the 
Federation of State Medical Boards agreed in 
1984 to empower the Federation to collect infor
mation concerning foreign medical schools. The 
Federation established a Commission on Foreign 
Medical Education which, in turn, developed a 
comprehensive questionnaire to be sent to such 
schools. The Commission was to review the infor
mation, conduct follow-up visits as necessary, and 
then relay its findings to the Federation's member 
boards. The Commission never completed its 
work because the schools contacted failed to co
operate in completing the questionaires. (The 
Federation members also never threatened that 
unless the schools cooperated their graduates 
would not be licensed). Thus, the idea of using the 
Federation as an accrediting body fizzled. 

If FMGs are to be appropriately licensed in New 
Jersey, a system for meaningful evaluation of 
foreign medical schools must be devised. BME 
Executive Director Janousek testified at the SCI 
about the need for a national standard: 

Q. Is it the case that there should be background 
checks conducted on foreign schools which 
would focus on the curricula, the equipment, 
the instruction level and the like that would 
conceivably allow the BME to exclude certain 
graduates of certain schools from licensure? 

A. Yes .. I went in 1985 at the request of the GAO, 
Government Accounting Office, to give a 
presentation about our state's handling of 
foreign medical grads. They had a seminar 
for one day and they invited somebody from 
Jersey, Florida, Illinois and New York to talk 
about their involvement with foreign medical 
schools, foreign medical graduates. And one 



of the things that came out of this is that there 
is a need for some type of central organiza
tion to do some type of review of foreign 
medical schools ... 

The development of training relationships, 
called clinical clerkships, between certain foreign 
medical schools and New Jersey hospitals has 
resulted in limited evaluation of the quality of 
some foreign medical schools. Under training ar
rangements, a third-year or fourth-year medical 
student may receive academic credit at a foreign 
school for clinical work performed at participating 
hospitals. BME regulations adopted in 1983 for
bade this practice unless the foreign school met 
certain standards and obtained state approval. 
Thus far, only six schools have asked for re
views-three located in the Caribbean, two in 
Mexico and one in the Philippines. The BME re
quested reviews by on-site teams from the De
partment of Higher Education's Foreign Medical 
School Review Panel. Three schools were denied 
approval and three (one each in the Caribbean, 
Mexico and Philippines) were approved. Of the 
three approved facilities, the school in Mexico has 
not yet established a program with a teaching 
hospital in New Jersey. There are now about 130 
students from St. George's University in Grenada 
and Far Eastern University in Manila completing 
clerkships in four hospitals in New Jersey. 

New Jersey has developed explicit standards 
for approval of clinical clerkship programs. The 
director of the program must be acceptable to the 
BME, each student must have completed training 
equivalent to the fifth or sixth semester of a U.S. 
medical school and students must pass a written 
medical science exam before they begin clinical 
training. 

The BME's Janousek assessed the incongruity 
of a system which carefully scrutinizes the qualifi
cations of schools to provide clinical clerks but not 
their qualifications to supply licensed physicians: 

That was one of the concerns that was raised 
when the Board received the report on Ross 
University and denied the school [permission 
to provide clinical clerks]. The concern was 
we're denying the school the ability to have 
its students complete third and fourth year 
clerkships in New Jersey hospitals. Aren't we 
ultimately making a comment about the 
whole educational process and should we not 
deny their graduates licensure? And the 
Board said no. The Board said we went down 
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there for one reason. The one reason was to 
determine if the clerkship process was okay, 
and it wasn't. That's all we were interested in. 
I have a different opinion. I mean, if they can't 
come back for clerkship, that means their 
first two years are terrible. 

The Joint BME/Higher Education Committee 
report suggested several shortcuts for signifi
cantly reducing the numbers of FMGs eligible for 
licensure without requiring New Jersey to single
handedly shoulder the difficult task of assessing 
the educational quality of each foreign medical 
school. One was that applicants for licensure be 
required to possess a four-year baccalaureate 
degree or its equivalent, including "the develop
ment of appropriate communication skills in Eng
lish." Another recommendation would require 
four years of medical education. A third rec
ommendation would abolish foreign medical 
schools' clinical clerkships in New Jersey hospi
tals. 

The combined impact of these proposals would 
be the elimination of the more problematic gradu
ates of questionable foreign schools from con
sideration for licensure. Perhaps recognizing that 
such policies might exclude worthy applicants, the 
Joint Committee has further recommended that 
interested professional groups, such as the Fed
eration and the U.S. Department of Health and 
Human Services, "establish as soon as possible 
a process for assessing, reviewing and/or ac
crediting medical education programs in foreign 
medical schools as a guide to assist the BME in 
determining eligibility for licensure of foreign 
medical graduates." 

Examination Review-and Questions 

The licensing examinations most frequently 
utilized by graduates of U.S. and Canadian medi
cal schools to obtain licensure are three-part tests 
prepared by the National Board of Medical Exam
iners and the National Board of Osteopathic 
Examiners (National Boards). Both are indepen
dent, nonprofit testing organizations. All U.S. 
medical licensing authorities, except Louisiana, 
Texas and the Virgin Islands, will grant a license 
without further examination to those who have 
successfully obtained National Board certification. 

Graduates of foreign medical schools are not 
eligible to take the National Boards. In order to 
obtain New Jersey licensure, foreign medical 
graduates, whether citizens or aliens, must pass 



the Federation Licensing Examination (FLEX), ad
ministered by the BME every June and December. 
Although the FLEX is considered an officially 
certified licensing examination, most graduates of 
U.S. medical schools use the National Board 
examinations as their pathway to licensure. In 
June, 1985, the states, via the Federation, in
stituted a new, two-component FLEX test de
signed to evaluate a candidate's ability to practice 
independently, as well as to understand diseases 
and modes of therapy encountered in a super
vised setting. The overall performance on the new 
test was about the same as in the previous year. 
However, 75 percent of the repeaters taking the 
test failed, compared with 65 percent in 1984. Fifty 
percent of all FMGs taking it failed, compared with 
43 percent in 1984. (The Federation of State Medi
cal Boards has reported that less than 10 percent 
of students from Caribbean and Latin American 
medical schools pass all tests and complete all 
requirements to become doctors). 

In New Jersey there is no limit to the number 
of times an applicant can faJI the FLEX or the 
National Boards without being prohibited from 
taking them again or without being required first 
to take extra training. The Joint BME/Higher 
Education Committee recommended that, to be 
eligible for initial licensure in New Jersey, an ap
plicant should have passed the National Boards 
or FLEX within three attempts or be allowed ad
ditional attempts only upon the completion of ap
propriate remedial education. 

New Jersey also does not require that an alien 
foreign medical school applicant pass an oral 
examination in addition to the written test. This 
would assist in weeding out those who present an 
undue risk to patients because of a language bar
rier. 

There has been dramatic growth in the number 
of FMGs applying for the medical tests of the 
Educational Commission for Foreign Medical 
Graduates (ECFMG), not only an essential first 
step leading to eventual licensure for an FMG but 
a pre-licensure requirement for participation in 
the National Residency Matching Program. Since 
mid-1984 the ECFMG examination has been up
graded to the pOint where FMGs now are subject 
to the same examination standards required of 
graduates of this country's medical schools for 
residency positions that provide them with gradu
ate medical education. (ECFMG certification is 
also required of all alien FMGs seeking a U.S. 
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visa). The pass rates for both citizen and alien 
FMGs taking the examinations are significantly 
below the pass rates of students and graduates 
of U.S. medical schools taking the National 
Boards. 

The Joint Committee recommended, in the 
absence of remedial education, that FMGs be al
lowed only three attempts to pass the ECFMG 
tests and that a clinical skills assessment be in
cluded in the certification process. The Joint Com
mittee noted that, in response to concerns that 
many FMGs entering residency programs and ap
plying for licensure are deficient in clinical skills, 
the ECFMG is presently developing a test to war
rant that its certified FMGs have sufficient clinical 
skills to begin training in the first postgraduate 
year. 

Residencies and Fellowships 

Residencies (specialty training) and fellowships 
(subspecialty training)-often called graduate 
medical education or post graduate year train
ing-range from three to eight years, depending 
on the specialty. In effect, they are rigorous ap
prenticeships generally regarded as necessary to 
prepare medical school graduates for indepen
dent practice in one or more of 24 specialties and 
42 subspecialties. 

According to the Joint Committee report, only 
four states do not require a minimum of one year 
of graduate medical education in an accredited 
residency program to be eligible for licensure. 
Because of concerns about the quality of FMGs, 
at least 23 states now require FMGs to have two 
or more years of residency training and 17 of 
these, including New Jersey, mandate three years 
of such training. Five states also require U.S. 
graduates to have two or more years of graduate 
training. 

Residency training programs seldom pass on to 
licensing boards any information concerning the 
personal or professional performance of resi
dents. Neither do program directors share with 
the BME the annual evaluations required by the 
Accreditation Council for Graduate Medical 
Education, a collaborative effort of the AMA and 
various specialty societies, or by the American 
Osteopathic Association, even when a resident's 
performance is unsatisfactory. 

Worse yet, there are indications that some hos
pitals, when dissatisfied with a resident's per-



formance during the first year, will nonetheless 
acknowledge the satisfactory completion of one 
year of training but then not allow the individual 
to continue in the program. BME Executive Direc
tor Janousek testified that residents are rarely dis
missed for poor performance even if they should 
be. 

Since most residents may obtain a New Jersey 
license after completing one year, certain individ
uals deemed too inadequate by supervisors to 
continue beyond the first residency year, but 
certified as having completed that year, may ob
tain licensure. This problem has been reduced 
since the BME required that FMGs completing 
their education after July 1, 1985, must also have 
completed three years of post graduate training 
in order to obtain a license. Recognizing that a 
serious gap remains in the State's ability to protect 
patients from physicians with deficient residency 
backgrounds who nevertheless obtained licenses, 
the Joint Committee recommended that to be 
eligible for licensure in New Jersey all foreign and 
domestic medical school graduates must suc
cessfully complete at least three years of ap
proved graduate medical education. 

Because of statutory inadequacies, a resident 
may work in government or nonprofit hospitals for 
as long as five years without the check-up require
ment of a permit or registration. In recognition of 
the fact that entry into residency programs is a 
gateway to medical licensure, about half of all 
states require that residents obtain a residency 
training permit or training license. This enables a 
regulatory board, if it has sufficient staff re
sources, to monitor background checks on resi
dents and to track their progress in residency 
programs. 

Relying on its present statutory authority, the 
BME drafted stricter regulations governing resi
dents. The proposed regulations would require 
medical graduates to obtain permits from the 
BME before practicing medicine as residents. The 
permits would be issued for practice in particular 
institutions, and hospitals would have to report 
terminations of residencies to the BME. If ap
proved, this regulation would require hospital 
scrutiny of educational credentials and back
ground certifications presented by all Graduate 
Medical Education candidates prior to their entry 
into training. The Commission believes that the 
BME's jurisdiction over residents should be speci
fied by statute. There is some question as to the 
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Board's powers in this area, and at least one resi
dent is challenging its authority in the courts. 

The SCI is also concerned that no additional 
resources have been sought to assist in the BME's 
proposed additional responsibility over residents. 
Executive Director Janousek testified: 

Q. No one proposed additional resources to 
handle these responsibilities? 

A. I have at every meeting that the Board has 
talked about this indicated that with the pres
ent staffing the idea of residency permits, 
while laudatory, could not be implemented 
successfully. 

Q. And the response has been? 

A. That they-the Board is made up of individ
uals who do not work within the State system. 
They do not understand the trouble it takes 
to get personnel, etc. They believe that iI's the 
real world. II's a little different. 

Without provision for staff and other resources 
to handle the increased workload occasioned by 
the new registration requirement, the Commission 
believes its implementation will suffer from the 
same neglect that precluded follow-up on the 
malpractice award reports submitted by in
surance companies. 

Scandals involving the selling of phoney medi
cal credentials have erupted in New York and 
other nearby states. One involved the selling of 
bogus medical degrees from the Universidad 
CETEC of Santo Domingo through a "degree bro
ker." When this incident arose in New York ap
proximately two years ago, the BM E staff, assisted 
by the Enforcement Bureau, received a list of 165 
phoney degrees from the investigating postal in
spectors. BME Executive Director Janousek testi
fied: 

Three of those individuals were practicing in 
residency training programs in the State of 
New Jersey, and they were removed from 
those training programs, two voluntarily and 
one after a hearing. 

A law, N.J.S.A. 18A:3-15.1 et seq., effective in 
1986 provides for a $1 ,000 civil penalty if a person: 
1) with intent to deceive buys, sells, makes, alters, 
gives, issues, obtains or attempts to obtain a 
diploma or other document which purports to con
fer an academic degree; 2) uses a transcript or 
other document evidencing a degree in a pro-



fession, which has been fraudulently issued, ob
tained, forged or altered; 3) with intent to deceive 
falsely represents himself as having received a 
degree or credential; or 4) uses M.D. or D.O. after 
his name without obtaining the requisite degree. 

Since the violations indicated above may eaSily 
lead to an unqualified individual being responsible 
for patient care, (and perhaps even receiving a 
license) the Commission believes that a mere 
$1,000 penalty trivializes the offense. Such con
duct should at least be treated as a crime of the 
third degree when it involves the health care pro
fessions. 

Recent press disclosures have highlighted the 
need for reforms to prevent medical residents 
from working such long hours and under such 
grueling conditions that they harm patients be
cause. of mistakes due to exhaustion. Although 
beyond the scope of the present investigation, 
these reports point to at least one possible root 
cause of physician impairments-that is, that 
chronic exhaustion and stress associated with tra
ditional residency programs bring on depression, 
domestic strife and resort to alcohol and drugs by 
too many of those on the threshold of the pro
fession. 

California and New York are studying proposals 
to limit the amount of consecutive hours worked 
by residents and to delineate the standards for 
their supervision by experienced physiCians. Re
cognizing that such reform proposals could have 
profound effects on the cost of health care and the 
methods by which physicians are trained, the 
Commission recommends that the BME and the 
departments of Health and Higher Education 
study such reforms and determine whether and 
how they might be implemented in New Jersey. 

Unlicensed Practice of Medicine 

The Commission has not discovered a signifi
cant number of unlicensed persons actually prac
ticing as physicians. Nonetheless, the pool of un
licensed physicians in New Jersey and the rest of 
the country is known to be growing as ever-in
creasing numbers of graduates of certain off
shore medical schools return to find that they are 
unable to pass examinations required for entry 
into the all-important residency programs. It is not 
known how many of the individuals in this group 
are practicing mediCine without licensure. The 
Federation to which the BME belongs estimates 
that nationally between 20,000 and 30,000 individ-
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uals who have completed schooling have been 
unsuccessful in their attempts to obtain physician 
licensure. These numbers are certain to grow, 
conSidering that 61.4 percent of citizen FMGs and 
76 percent of alien FMGs have been most recently 
unable to find residency positions in the United 
States. 

In June, 1986, U.S. Representative Claude Pep
per, Chairman of the Subcommittee on Health and 
Longterm Care, estimated that approximately 
10,000 unlicensed persons practice medicine in 
the United States. The President of the Feder
ation, Dr. William E. Jacott, put the figure at 6 
percent of practicing physicians or 28,000. These 
people are part of a medical underground that 
relies on inept or understaffed licensing bodies 
and an unwary professional community for con
tinued existence. 

Certain instances of unlicensed practice have 
been egregious and extremely difficult to resolve. 
The unlicensed practice of medicine includes infr
ingements on the practice of medicine by persons 
with licenses in other health care professions, 
defrocked doctors who have resumed their prac
tices and the classic "quack" promoting dubious 
cures. 

The SCI has determined that certain un
scrupulous unlicensed individuals will continue to 
find New Jersey to be an essentially riskless place 
to practice until the unlicensed practice of medi
cine becomes a criminal offense. 

The case of Dr. G is illustrative. His New Jersey 
medical license was revoked on January 12, 1978, 
after close to 100 patients contracted hepatitis 
from dirty hypodermic needles he used to admin
ister a drug which he claimed was a cure for 
cancer and other ailments. In addition to license 
revocation, this doctor was assessed $20,200 in 
penalties for violations of the Medical Practice 
Act. One of the counts proven was that he had 
practiced medicine without a license in violation 
of a BME order suspending his license pending 
a full hearing. In 1982 he was discovered provid
ing injections in a hotel room in Burlington Coun
ty. A Superior Court consent order issued in 
March, 1983, enjoined him from again practicing 
medicine without a license, an additional penalty 
of $10,000 was assessed and he was required to 
pay interest on the previous penalties that had 
remained unpaid until February, 1983. Nonethe
less, he eventually resumed providing injections 
in Pine Hill, but in November, 1984, he treated an 



undercover investigator from the Enforcement 
Bureau and, in June, 1985, an order was entered 
in Superior Court finding him in contempt, 
assessing an additional $15,000 in penalties and 
placing him on 3 years probation. 

The Commission believes that this unsavory 
saga illustrates the unnecessary complexity in
vOlved in the present system for dealing with 
egregious cases of unauthorized practice. Had a 
criminal offense existed for the unauthorized prac
tice of medicine, Dr. G would have been a "three
time loser" by late 1984 and would probably be 
in jail. 

A 1978 law, N.J.S.A. 45:1-25, intended to create 
more uniform enforcement among professions 
and occupations, increased civil penalties from 
$200 to not more than $2,500 for the first offense 

Conclusions and Recommendations 

The Commission concludes that the following 
recommendations offer reasonable and com
prehensive improvements over the present sys
tem for coping with physician incompetency and 
impairment. These proposals would safeguard the 
public from the transgressions of a relatively few 
practitioners without overburdening the vast ma
jority of physicians, who serve the public well. 

The Commission firmly believes that in-

and $5,000 for subsequent offenses of unlicensed 
practice. The BME may also issue "cease and 
desist" orders to violators, and the BME, the Di
rector of Consumer Affairs or the Attorney Gen
eral may seek to enjoin violations in a summary 
proceeding in Superior Court. Although the in
creased civil penalties represent a substantial im
provement, the Commission believes that criminal 
sanctions should be available for serious cases. 

Those who practice medicine without a license 
may be prosecuted under N.J.S.A. 2C:21-17(1), 
which prohibits impersonating another or assum
ing a false identity to benefit oneself or another 
or to injure or defraud another. This statute only 
covers a limited type of conduct, however, and 
even if applicable to a given medical situation 
amounts to no more than a disorderly persons 
offense. 

competency and impairm"ent among other health 
care professionals pose as great a threat to public 
health and safety as such conditions among phys
icians. These recommendations are therefore 
phrased, where possible, so as to apply to prob
lems encountered among all categories of health 
care professionals. To encourage uniformity and 
oversight the Division of Consumer Affairs would 
be given greater responsibilities. 

Improve Identification of Problem Professionals 

Health Care Professionals and Associations 

Health care professionals (physicians and allied 
health professionals-psychologists, pharma
cists, nurses, dentists, etc.) and their associations 
or societies should be required by a new law to 
report incompetency or impairment of any regu
lated health care professional to the Division of 
Consumer Affairs and to the professional board 
which regulates the health care individual. Since 
"incompetency" and "impairment" are not easily 
defined, the reporting requirement should be 
phrased as follows: 

Every health care professional and pro
fessional association or society shall report, 
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in writing and in a timely manner, any and all 
information which reasonably indicates that 
another health care professional, 1) engaged 
in any conduct, used any substance or suf
fered any condition which may have jeop
ardized or improperly risked the health, safe
ty or welfare of a patient, or 2) violated any 
statute or regulation governing the health 
care professional. The reports shall be made 
to the the Division of Consumer Affairs and 
to the board which regulates the professional 
practice of the health care professional in 
question in accordance with regulations and 



guidelines promulgated by the Director of the 
Division of Consumer Affairs. 

For purposes of this and other provisions, 
"health care professional" should be defined to 
include a physician, surgeon, medical resident, 
clinical intern, podiatrist, chiropractor, dentist, 
midwife, nurse midwife, director of a diagnostic 
testing center, hearing aid dispenser, 
acupuncturist, ophthalmic dispenser, ophthalmic 
technician, nurse, optometrist, orthoptist, phar
macist, physical therapist, psychologist, radio
logic technician or marriage counselor. 

Since pharmacies and drug distribution com
panies are in a unique position to observe im
proper practices by health care professionals who 
are authorized to order and dispense drugs, they 
should have a statutory obligation to report to the 
relevant professional board every instance in 
which they refuse to fill a prescription or order by 
a health care professional. 

Programs for impaired professionals, such as 
the Medical Society's IPP, should be required by 
the regulations to identify all professionals in their 
programs to the appropriate licensing board. As 
is the case with the BME, each board should be 
required to maintain the confidentiality of such 
information unless it takes official action following 
its own inquiries. 

For the reporting obligation to be effective, the 
same sanctions available to the professional 
boards for other violations should be available for 
failure to report transgressing professionals in ac
cordance with the above reporting requirements. 
Therefore, the Commission recommends that 
N.J.S.A. 45:1-21 (which describes the grounds 
upon which a license may be refused, suspended 
or revoked) be amended to add the following: 

(j) [The applicant or licensee] has knowingly 
failed to report, in writing and in a timely 
manner, to the board which licenses or regis
ters a health care professional, and to the 
Division of Consumer Affairs, any and all in
formation which reasonably indicates that the 
health care professional 1) engaged in any 
conduct, used any substance or suffered any 
condition which may have jeopardized or im
properly risked the health, safety or welfare 
of a patient, or 2) violated any statute or regu
lation governing the health care professional. 

To eliminate any reasonable concerns that re
porting pursuant to the above obligations, or to 
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fulfill a civic or moral responsibility, may subject 
the reporting individual to jeopardy, the civil im
munity and confidentiality provided for persons 
reporting physicians to the BME (contained in 
N.J.S.A. 45:9-19.1, 19.2 and 19.3) should be 
located within the uniform statutory provisions ap
plicable to all professions and occupations 
(N.J.S.A. 45:1-1 et seq.), and expanded to include 
providing information to the Division of Consumer 
Affairs or the Attorney General, as well as the 
appropriate board. The expanded version should 
substitute the phraseology "any information which 
reasonably indicates that a health care pro
fessional 1) engaged in any conduct, used any 
substance or suffered any condition which may 
have jeopardized or improperly risked the health, 
safety or welfare of a patient, or 2) violated any 
statute or regulation governing the health care 
professional" for the current phraseology, "any 
information concerning any act which the person 
has reasonable cause to believe involves miscon
duct that may be subject to disciplinary action." 

To ensure that those who report do not have to 
be overly concerned about harassing lawsuits that 
could prove costly, even if they eventually prove 
unsuccessful, a statute should be enacted 
authorizing the Attorney General to intervene in 
any civil action filed against any person providing 
information or services to a professional or oc
cupational board and to defend such person in the 
action or provide for the defense at State expense. 

Alcohol and Drug Abuse Programs 

Federal law should be amended to eliminate the 
prohibition against federally-funded alcohol and 
drug abuse programs revealing the names and 
other information about participants without a 
court order. Indeed, in the case of participants 
who are health care professionals, when public 
health and safety are involved and the information 
is to be reported to a state licensing agency whose 
investigations are confidential under state law, 
such disclosures should be mandated. 

Malpractice Actions 

The Commission is convinced that delaying re
porting of malpractice actions until settlement or 
judgment is totally ineffective as a means of re
cognizing incompetency or impairment in suffi
cient time to adequately protect the public. 
Furthermore, monetary thresholds, such as the 
present $25,000 figure for reporting of insurance 
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awards, ignore the fact that many small claims 
might be more indicative of incompetency than a 
single mistake which happened to result in a large 
settlement. Therefore, so long as the substitute 
system described below is implemented, the 
Commission recommends that the present rules 
governing reporting by medical malpractice in
surers, uninsured physicians and health care fa
cilities involved in malpractice actions be re
pealed. This present scheme will, in any event, 
soon be superseded by the more comprehensive 
reporting requirements of the federal Health Care 
Quality Improvement Act of 1986. 

With the additional resources soon to be avail
able in its new Malpractice Section, the Enforce
ment Bureau should routinely obtain copies of all 
malpractice actions filed with the Clerk of the Su
perior Court (and county clerks in those counties 
where the actions are not also filed with the Su
perior Court Clerk) involving health care pro
fessionals or facilities. The Enforcement Bureau 
should enter pertinent information from these ac
tions into a computer data base and, based on 
criteria developed in cooperation with the BM E 
and its proposed medical director, screen the in
formation to identify those practitioners whose 
cases should be reviewed in depth. 

Meanwhile, a statute should be enacted declar
ing that, in malpractice actions against members 
of licensed professions or occupations, settle
ments prohibiting complaints or the providing of 
information to regulatory boards concerning the 
underlying facts or circumstances of the action 
are against public policy, void and unenforceable. 

An effective substitute system for obtaining use
ful information from insurers should be created as 
follows. A statute should be enacted mandating 
that all medical malpractice insurers report in writ
ing to the appropriate professional board, within 
10 days of the occurrence, any termination of a 
health care professional's coverage, denial of cov
erage or surcharge assessed on account of the 
professional's practice methods or malpractice 
claim history. The statute should also mandate 
that within 90 days of the effective date of the act, 
all medical malpractice insurers shall retrieve 
from existing records and report to the ap
propriate boards, for a five-year period immedi
ately preceding the effective date of the act, all 
terminations of health care professionals' cov
erages, denials of coverages or surcharges 
beyond the rates normally assessed those in the 
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same specialties on account of the professionals' 
practice methods or malpractice claim histories. 

The reporting forms should be promulgated by 
the Director of the Division of Consumer Affairs, 
and the Department of Insurance should be 
authorized to penalize failures to report in the 
same manner and to the same degree as other 
violations of insurance statutes or regulations. The 
statute should also provide that the reports shall 
not be deemed conclusive evidence in any dis
ciplinary proceeding. In addition, the statute 
should state that any insurer shall be immune 
from liability for furnishing information to a pro
fessional board in fulfillment of the requirements 
of the new law. The professional boards should be 
required to keep the reports by insurers confiden
tial and be permitted to release them only if dis
ciplinary action is taken. The Attorney General 
should promulgate regulations deeming such re
cords not to be public records pursuant to Ex
ecutive Order #9 of September 30, 1963. 

Hospitals 

The Commission firmly believes that the pres
ent law requiring hospitals and other health care 
facilities to report disciplinary actions against 
physiCians has been a failure. Loopholes in the 
present law should be eliminated and it should 
also be made expressly applicable to health main_ 
tenance organizations. Limiting reports to "dis
ciplinary proceedings or actions taken" is too con
fining. Relevant boards should also be notified as 
soon as a health care facility initiates action at any 
administrative level to eliminate or restrict privi
leges, instead of waiting until the board of gov
ernors acts. The law should also apply to all regu
lated health care professionals, medical residents 
and clinical clerks working in a hospital setting. 

The proposed statute should read: 

Whenever a health care professional [as de
fined above] enjoying employment, staff privi
leges, a contractual relationship or other af
filiation with a health care facility licensed 
pursuant to section 12 of P.L. 1971, c. 136 (C. 
26:2H-12), or with a health maintenance or
ganization, temporarily or permanently 
ceases the affiliation, through reSignation, 
termination, leave of absence or any other 
means, or becomes the subject of a com
plaint, inquiry or disciplinary proceeding, on 
account of any information which reasonably 



indicates that the health care professional 1) 
engaged in any conduct, used any substance 
or suffered any condition which may have 
jeopardized or improperly risked the health, 
safety or welfare of a patient, or 2) violated 
any statute or regulation governing the health 
care professional, the health care facility or 
health maintenance organization shall report, 
in writing and within 10 days of its occur
rence, the curtailment of affiliation, the re
ceipt of the complaint or the initiation of the 
inquiry or disciplinary proceeding to the 
Division of Consumer Affairs and to the board 
which regulates the professional practice of 
the health care professional in accordance 
with regulations and guidelines promulgated 
by the Director of the DiVision of Consumer 
Affairs. 

Within 120 days of the effective date of this 
act, all health care facilities and health main
tenance organizations shall retrieve from all 
existing personnel and other records, for a 
five-year period immediately preceding the 
effective date of this act, curtailments of af
filiations, complaints, inquiries and dis
ciplinary proceedings concerning health care 
professionals, as specified in this act, and 
shall report them, in writing, to the the 
Division of Consumer Affairs and to the 
boards which regulate the professional prac
tices of the health care professionals in ac
cordance with regulations and guidelines 
promulgated by the Director of the Division 
of Consumer Affairs. 

Health care facilities and health maintenance 
organizations shall provide such other infor
mation relating to the curtailment of affilia
tions, complaints, inquiries or disciplinary 
proceedings as may be requested by the 
Division of Consumer Affairs, Attorney Gen
eral or appropriate board. 

A health care facility or health maintenance 
organization and any of its licensed adminis
trators that fail to provide the reports called 
for by this act or fail to comply with requests 
pursuant to this act shall each be subject to 
a penalty of not more than $500 for each day 
of a failure to report or to comply as de
termined by the Commissioner of Health 
pursuant to section 13 of P.L. 1971, c. 136 (C. 
26:2H-13). 
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Complaint & Quality Assurance Records 

A statute should be enacted mandating that, in 
accordance with regulations promulgated by the 
Commissioner of Health, every health care facility 
and health maintenance organization shall main
tain certain records for a period of seven years. 
These records should include all complaints, re
gardless of source or type, against a health care 
professional affiliated in any way with the facility 
or organization. The records should also include 
committee and meeting minutes, quality of care 
assessments and reviews and any other docu
ments relating to the complaints. 

The statute should provide that all such records 
and minutes be made available for inspection by 
the Department of Health and the Division of Con
sumer Affairs. The statute should also provide 
that, in accordance with regulations promulgated 
by the Commissioner of Health, every health care 
facility and health maintenance organization shall 
maintain all records of mortality, morbidity, com
plication, infection and readmission data and 
studies generated by, or on behalf of, the health 
care facility or health maintenance organization 
for a period of seven years. The statute should 
further provide that the records shall be made 
available for inspection by the Department of 
Health and the Division of Consumer Affairs. 

Peer and Utilization Review Organizations 

Federal and state regulations and, if necessary, 
statutes should be clarified to encourage cooper
ative exchanges of information among PROs, 
UROs and the boards regulating health care pro
fessionals during any phase of the PRO, URO or 
board reviews, investigations or proceedings. To 
insure confidentiality the regulations should speci
fy that as a condition for the sharing of information 
a professional board must have appropriate con
fidentiality safeguards in place. 

To encourage effective URO activity, certain 
portions of pending bill 8-403 should be passed. 
These would expand immunity from civil suit to 
individuals employed by or assisting certified 
UROs. In addition, the law should be amended to 
provide similar protection for individuals who may 
not be members of designated peer review com
mittees but who assist the committees in their 
functions, serve as witnesses or provide infor
mation to committees. Moreover, the law should 
be amended to provide for the award of reason
able attorney's fees expended on behalf of mem-



bers, assisting parties, witnesses or persons 
providing information who substantially prevail in 
lawsuits that may be filed against them and which 
are found to be frivolous, unreasonable, without 
foundation or brought in bad faith. 

Sections of S-403 that provide for confidentiali
ty of information secured by the UROs should be 
amended to clarify that disclosure to the BM E 
must be made upon its request and may be 
provided to the BME at the initiative of a URO. 

Increase Board Authority, Resources and Support 
Medical Director and Peer Review Teams 

A position should be created for a salaried, full 
time medical director for the BME. The medical 
director would help to coordinate and set pri
orities in BME and Enforcement Bureau inquiries. 
He would also arrange for and supervise peer 
review consultants providing assistance to the 
BME in difficult cases. In addition, he would par
ticipate in negotiations concerning practice re
strictions, probation terms and reeducation re
quirements to be imposed on practitioners 
pursuant to settlement agreements. 

Statutory authority and funding should be 
provided for professional board "peer review 
teams" to evaluate borderline health care pro
fessionals. The teams would be called in when a 
board received information about incidents that 
could not by themselves be considered conclusive 
proof of incompetence but that raise questions 
about a health care professional's practice 
methods and judgment. 

Since 1979, Maryland has had peer review 
committees comprised of volunteer doctors who 
examine a colleague's practice at a licensing 
board's request. The committees can recommend 
additional education or other corrective action. 
Maryland also contracts with the state medical 
society to conduct some of its licensing investiga
tions. In New Jersey the proposed medical direc
tor of the BME would coordinate such reviews for 
the BME. 

Upgrade Executive Director Post 

Concomitant with the creation of the position of 
Medical Director, the Commission urges that the 
BME's Executive Director post be upgraded and 
expanded to better cope with the increased ad
ministrative responsibilities that will result from 
the implementation of this report's reform pro
grams. The new Medical Director should be free 
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to fully utilize his professional expertise as 
prescribed above without being diverted by the 
BME's continuing and increasing burdens of office 
and staff supervision. The Executive Director 
should be granted sufficient authority and re
sources to thoroughly-and expeditious
ly-modernize the BME's office systems and 
procedures in a manner that will promote the pro
fessional productivity of the new Medical Director. 
The present Executive Director, Janousek, 
has-considering the inadequacies of the BME's 
resources and structure-certainly handled his 
responsibilities well and deserves commendation 
for a job well done under the worst of circum
stances. The Commission believes his post should 
be strengthened to the point that he will be able 
to function as the administrative partner of the 
new Medical Director. 

Residents 

Residents seeking to practice in New Jersey 
health care facilities should first be required by 
statute to register with the BME. Although resi
dents are students in a supervised setting, they 
are also doctors practicing medicine. Accordingly, 
the BM E should have the clear authority to keep 
track of their conduct and, if necessary, to dis
cipline them. 

Background and Practice Information 

In applications for initial licensure, as well as 
renewal, health care professionals should be re
quired to report all practice addresses, including 
those in other states; group practice names; em
ployers; residences; health care facility affiliations; 
malpractice insurance carriers and history of in
surance coverage, including any terminations of 
coverage, surcharges or denials of coverage due 
to claims history; specialty certifications; primary 



and secondary specialties; other licenses held in 
this and other states for any profession or occupa
tion; military reserve affiliations related to the pro
fession; driver licenses and numbers held in this 
and other states and any suspensions or revo
cations; criminal convictions, indictments or ar
rests; and license denials or disciplinary actions 
pending or completed in other states. 

A certification of the accuracy of the information 
supplied on the initial and renewal license appli
cation forms should be signed by the professional. 

When a professional applies for an initial 
license or for a license renewal, all clearinghouse 
data bases should be routinely checked to de
termine if derogatory information appears. 

All applicants for health care professional 
licenses should be fingerprinted and their criminal 
histories checked at the time of initial application. 
Until approximately three years ago the State 
Board of Dentistry supplied all applicants for den
tal licenses with fingerprint cards to take to local 
police departments or the State Police for finger
printing. The completed cards were submitted by 
the Board of Dentistry to the State Police for com
parison to state and federal criminal records. The 
process was discontinued when the State Police 
began to charge $10 per applicant for the service. 

Under a law signed by Governor Thomas H. 
Kean on October 8, 1986, all applicants for full 
time jobs with public schools in New Jersey will 
have to submit to criminal background checks to 
determine if they pose a threat to children. Each 
applicant must provide his name, address, finger
prints and record of any child molestation convic
tions to the Department of Education, which turns 
the information over to the State Police as the 
agency responsible for conducting the back
ground checks in order to comply with federal law. 
The checks are paid for by the applicants. The law 
includes applicants for teacher, teaching aide, 
physician, nurse, custodian, maintenance worker, 
bus driver, cafeteria worker, secretary or any pos
ition involving "regular contact with pupils." The 
Commission believes that if physicians and nurses 
can be fingerprinted and checked because they 
may come into contact with students, all health 
care professionals should undergo a similar pro
cess. This is so because the most helpless and 
vulnerable people in our society are the sick and 
injured, regardless of age. 
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Resources 

The August, 1987, increases in the BME's initial 
and renewal license fees should be monitored to 
determine if the sums are sufficient to cover the 
cost of additional staff resources (BME medical 
director and staff consultants to conduct peer re
views where volunteers are not available, data 
processing analysts, etc.), Division of Law (deputy 
attorneys general to pursue contested cases) and 
Enforcement Bureau (personnel to more ade
quately monitor probations and practice restric
tions and to investigate suspected lack of skill or 
judgment involving professions other than phys
icians). In addition, computerization and improved 
checking of practice and background information 
will cost more. The BME and other boards or, in 
the absence of board action the attorney general, 
must determine what fees will be necessary to 
properly implement the recommendations in this 
report that are adaptable to their situations. 

The computerization of all professional board 
operations should be completed as soon as poss
ible. This will assist the boards in analyzing the 
information supplied by the courts, health care 
facilities, insurers, PROs, health care pro
fessionals and other sources, as well as back
ground and practice information concerning 
licensees. 

Monitoring of Probation and Practice 
Restrictions 

The boards should establish stringent monitor
ing of professionals with conditional or proba
tionary licenses. Such monitoring should ,be im
plemented by a unit within the Enforcement Bu
reau pursuant to standards determined in cooper
ation with the boards. The Practice Monitoring 
Section should be authorized to inspect and re
port deviations from standards on the part of the 
IPP or any other impaired professional program 
involved in supervising the practice or rehabili
tation of a professional allowed by a board to 
continue in practice conditioned on participation 
in the program. 

Reeducation, Testing and Supervision 

Boards should' be given express statutory 
authority to require reeducation, training or tes
ting as a condition of continued licensure in the 
event that a licensed professional is deemed to 
practice in a manner which jeopardizes the health, 



safety or welfare of his patients or customers. In 
addition, express statutory authority should be 

provided for proctorships or supervised practice 
as conditions for licensure. 

Increase Department of Health Activities 

The State Department of Health should estab
lish credentials validating procedures to be fol
lowed by health care facilities and health mainten
anceorganizations before hiring, contracting with 
or granting privileges to their staff, including 
medical residents and clinical interns, and other 
affiliated health care professionals. The Depart
ment should then conduct spot checks to de
termine that the facilities and organizations are 
following these procedures. 

To further encourage hospitals to conduct 
background checks of their physicians and other 
licensed health care practitioners, the federal 
Health Care Quality Improvement Act states that 
"it is the duty of each hospital to request" from 
the Secretary of Health and Human Services or his 
designee the information reported by licensing 
boards, hospitals, HMOs, medical societies and 
insurance companies 1) at the time a physician or 
licensed health care practitioner applies for hospi
tal privileges and 2) once every 2 years for each 
physician or practitioner already granted privi
leges. There is, however, no effective sanction for 
noncompliance. 

Improve Enforcement 
It should be a crime of the third degree to prac

tice medicine or any other health care profession 
without a license. Expungement should be denied 
for this crime, as well as for all crimes arising out 
of or involving the practice of a health care pro
fession. 

It should be a crime of the fourth degree to 
retaliate against a "whistle blower" who in good 
faith reports a suspected impaired or incompetent 
professional to the relevant professional board, 
the Division of Consumer Affairs or the office of 
the Attorney General. 

It should be a crime of the fourth degree for any 
person to destroy, alter or falsify medical records 
in order to deceive any person as to information 
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In November, 1986, the JCAH, a private ac
creditation organization which certifies all hospi
tals in New Jersey, began proceedings to estab
lish regulations that would for the first time require 
hospitals to check the background of physicians 
before giving them staff privileges. To enhance 
the role of institutions in weeding out incompetent 
practitioners, the New Jersey Legislature should 
mandate that all health care facilities and 
HMOs-not just hospitals as is the case in the new 
federal law-conduct the background checks re
quired by the Health Care Quality Improvement 
Act and proposed by the JCAH. Federation and 
AMA data should be included in the checks. The 
State law should expressly excuse the health care 
facilities and HMOs, as well as their medical and 
administrative officials, from liability under State 
law for relying on the information, so long as they 
have no knowledge that the information provided 
in response to their background requests is false. 

Communication and joint activities between the 
health care professional boards and the Depart
ment of Health should be increased. 

concerning a patient, including but not limited to, 
diagnoses, tests, medications, treatment and 
medical history. 

Physicians whose federal or state privileges to 
purchase, dispense or prescribe controlled 
substances have been revoked or suspended 
should not be allowed to administer or have ac
cess to controlled substances in a hospital unless 
they are approved by a professional board to 
practice while participating in rehabilitation under 
the supervision of a program approved by the 
professional board. 

Pretrial intervention programs should be re
quired to report to professional boards whenever 
a licensee enters PTI for an offense involving al
cohol or other substance abuse. 



The New Jersey Electronic Surveillance Act 
should be amended to allow interceptions, con
sented to by Enforcement Bureau investigators or 
other individuals, of conversations between them
selves and others where there is a reasonable 
basis to believe that such conversations will 

Doctors Can Help 
The Commission concludes this factually 

documented critique on the governance of im
paired and incompetent phYSicians with a per
sonal expression of dismay that such a medical 
care dilemma can be attributed to so few doctors. 
The Commission therefore desires to reinforce its 
initial acknowledgement that the vast majority of 
New Jersey's licensed practitioners are serving a 
noble calling with the utmost of professional skill 
and honor. Indeed, the Commission looks to this 
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provide evidence of violations of statutes and 
regulations governing the conduct of health care 
professionals. The amendments should provide 
for attorney general approval of all such inter
ceptions. 

preponderance of capable and talented phys
icians in New Jersey to help lead the way in ad
vancing the above regulatory and statutory cor
rections so necessary to safeguard public health 
and safety. 

(The SCI's investigative team for this report 
consisted of Deputy Director [and Counsel] Rob
ert J. Clark and Special Agent Richard S. 
Hutchinson). 
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